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ABATEMENT OF SUITS. See 7Zyrusts, rz. 
ACQUIESCENCE. See Waiver. 


ADMINISTRATORS AND EXECUTORS. 

1. Plene administravit pleaded, but after charge of court withdrawn, de- 
fendant cannot, on motion for new trial, assign error upon ruling of 
court made on basis of such plea being in. Bowling, adm’x, vs. 
Whatley, 24. 

2. Purchaser failing to comply with bid made at administrator’s sale, liable 
for difference on resale. Daniel vs. Fackson et al., adm’rs, 87. 

3. Advertised terms altered at sale; to hold purchaser liable for difference 
on resale, actual notice to him must be shown. did. 

4. Where portion of distributees called administrator to account, method 
to find amount due, is to charge defendant with assets, credit him with 
debts and expenses, divide balance in proper number of shares, and 
pay each distributee a sum sufficient to make one share. Davis e¢ al., 
vs. Brookins, ord y, 282. 

5. Admissions of executor are only competent as to his own acts after he 
became clothed with trust. Godbee, adm’r, vs. Sapp, 283. 

6. Action against administrators of principal of note and security; verdict 
for plaintiff and judgment against “defendants,” containing no words 
that it should be levied on goods, etc., in the hands of such adminis- 
trators. Judgment not void but irregular, and amendable. Lenoard 
et al. vs. Collier, 387. 

7. Judgment not dormant; sez. fa. to revive and to make executor of de- 
fendant a party may proceed for latter purpose, and if judgment be- 
come dormant, the executor, having been made a party, may be re- 
quired, by amendment, to show cause why it should not be revived. 
Shepherd, McCreery & Co. vs. Ryan, ex’r, 563. 

8. Bequest of money to widow for life, remainder over; executor should 
invest principal and pay over interest to widow, so as to preserve 
former. Chtsholm et al. vs. Lee, ex’r, 611. 

g. Declaration by common agent of administrator and of purchaser, at sale, 
that it was made to perfect title of person for whom land was bid off, 
renders sale open to review. Vosworthy et al. vs. Blizzard, 668. 

. Title protected to extent that purchase was of value to estate 07d. 

. Ina case controlled by acts of December roth, 1807, and December 
oth, 1841, failure of widow to elect to take child’s part within time 
prescribed, bars her; and purchaser at irregular sale cannot set up 
such interest to protect his title. Zdzd. 

. Devisavit vel non, upon trial of issue, executor or legatee is competent 
witness. Harris et al. vs. Harris et al., 678. 


ADMISSIONS. 
1. Executor, admissions of, only competent as to own acts after he became 
clothed with trust. Godbee, adm’r, vs. Sapp, 283. 
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2. Action on life insurance policy for benefit of widow and child, admis- 
sions of widow admissible on question of misrepresentation in appli- 
cation. Southern Life Ins. Co. et al. vs. Wilkinson et al., 535. 

3. Agent, admissions of, to bind principal, must be shown to have been 
made within scope of business. Wilcox, Gibbs & Co. vs. Hall, 635. 


AMENDMENT. 

1. Laborer’s lien, proceedings to enforce, cannot be amended into ordina- 
ry action. Cochran vs. Swann, 39. 

2. Verdict may be amended in matter of form, especially if done in pres- 
ence of jury. Cook vs. Crocker, 66. 

3- Action for damages from fraud or neglect not amendable into suit on 
contract. Croghan, trust., vs. Underwriters’ Agency, 109. 

4. Complaint for land, action amended by setting up and praying correction 
of mistake in deed to plaintiff. A/urray vs. Sells, 257. 


5. That name of plaintiff has been twice changed by amendment, no ground 
to quash execution on judgment obtained in suit. Brockett, for use, 
vs. Bradford, sheriff, 274. 

6. Judgment, irregular, amendable so as to conform to declaration and 
verdict. Lenoard et al., vs. Collier, 387. 


7. Attachment bond is amendable. Sutherlin vs. Underwriters’ Agency, 442. 


APPEAL. 


1. Question of fact involved in judgment of justice, and amount in contro- 
versy exceeds $50 00, proper mode of reviewing by appeal. Question 
of law involved, remedy by certiorari. Wynn vs. Knight, 568. 


APPORTIONMENT. See Contracts, 3, 7, 13. 
ARGUMENT—ORDER OF. See Claims, 7. 


ATTACHMENT. 

1. That affidavit was sworn to by plaintiff, as guardian, no ground to dis- 
miss. Wade, guardian, vs. Roberts, 26. 

2. Levy within four months of bankruptcy of defendant, attachment dis- 
solved on motion of assignee; and this though the latter has not for- 
mally disclosed that he wished to demand fund arising from sale of 
attached property. <Aing vs. Loudon, assignee, 64. 

. Sale for valuable consideration, after levy, not affect lien of attachment. 
Ozmore vs. Hood & Kiddoo, 114. 

. Amendable, attachment bond is. Sutherlin vs. Underwriters’ Agency, 
442. 

. Excepted to as final judgment, order dismissing attachment may be 


where there has been no replevy, even though defendant has appeared 
and pleaded. did. 


6. Affidavit upon which to base attachment for purchase money must spec- 
ify property. Camp vs. Cahn, 558. 

7. Where defendant replevies, plaintiff is entitled to proceed as at common 
law though attachment be dismissed. did, 


ATTACHMENT FOR CONTEMPT. See Zguity, 9-73. 


ATTEMPT TO COMMIT OFFENSE. See Criminal Law, 1, 9, 10, 18. 
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ATTORNEYS. 

1. Judgments and executions, attorneys have same control over, to extent 
of fees, that clients have; nor can they be satisfied by any one until 
such fees are paid. Tarver et al. vs. Tarver, for use, 4}. 

2. Fees, execution proceeding to collect such as are due thereon, illegality 
does not lie thereto on ground that plaintiff has agreed, for value, to 
indulge, or that the fees have been paid, unless payment was made by 
defendant. did. 

. Statement of facts agreed on by counsel, party introducing cannot prove 
contradictory fact except on notice given. Southwestern R. R. Co. vs. 
At. & G. R. R. Co., gor. 

. Confession of judgment by attorney whose name appears on docket, 
sevén years previous to motion to vacate, and the attorney having since 
died, requires strongest testimony to show absence of authority. Even 
then the defense should appear. Davant, ex’r, et al. vs. Carlton, 491. 

5. Settlement of suit, attorneys no authority to accept less than amount 
really due. Home Ins. Co. vs. Hollis, assignee, 659. 

6. Bankruptcy of client, attorneys after may settle their interest in claim. 
Lbid. 


BANKRUPT. 

1. Bankruptcy of plaintiff in error, since verdict against him in ejectment 
in superior court, no ground of staying proceedings in supreme court. 
Alston vs. Wingfield, adm’r, 18. 

2. Attachment levied within four months of bankruptcy of defendant, 
dissolved on motion of assignee; and this though the latter has not 
formally disclosed that he wished to demand fund arising from sale of 
attached property. <Aznug vs. Loudon, assignee, 64. 

3. Mortgagor, bankruptcy of, and claim of property as homestead, mortga- 
gee never having entered bankrupt court, no ground to stay foreclosure. 
Hatcher vs. Fones, 208. 

4. Attorneys settle pending suit after bankruptcy of client for less than 
amount claimed. Assignee of bankrupt entitled to be made party to 
move to reinstate. The lapse of an adjourned term after appointment 
of assignee, which held one day, not an unreasonable time. Home 
Ins. Co. vs. Hollis, assignee, 659. 

5. Settle suit after bankruptcy of client for less than amount claimed, at- 
torneys have no authority to. did. 


6. May settle their interest in claim. J d7d. 


BANKS. 

1. Par. 2, section 17, of 5th article of constitution of 1868 is inapplicable 
to suit by dona fide holder of bank bills; if applicable, is contrary to 
constitution of the United States. Branch vs. Baker ; Dobbins vs. 
Sibley, 502. 

2. Recovery on suit by holder of bills against stockholder in Mechanics’ 
Bank ascertained from amount of bills outstanding at time of action. 
He is liable for such proportion of the circulation as his stock bears to 
capital stock, less amount taken up before commencement of suit. /d7d. 


BONDS FOR TITLE. 


1. Possession under bond and part of purchase money paid, entire interest 
stipulated in bond may be levied on, but notice that such is the extent 
of the levy must be given to the holder of the legal title. Zstes vs. 


lvey, sheriff, et al. 52. 
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2. If no such notice be given, nothing is sold but the interest of the de- 
fendant, and vendor cannot claim proceeds on ground that purchase 
money is not paid. did. 

3. Land held under bond sought to be sold for purchase money, obligor 
must file and have recorded deed to obligee before levy. Upchurch 
us. Lewis et al., 621. 

4. Mere presence of obligee at sale, he being ignorant of failure to file and 
record deed, not estop him. did. 


BRIDGE. See Roads and Bridges. 
CARRIERS. See Common Carriers. 
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CHARGE OF COURT. 

1. Defendant being entitled to a certain charge, it was error in the court to 
say in the presence of the jury that it was inapplicable to the case. 
Atlanta and Richmond Air Line R. R. Co. vs. Ayers, 12. 

. Error to remark that certain evidence was of little value, and to give 
reasons therefor. Wannack vs. Mayor, &c., of Macon, 162; South- 
ern Life Insurance Co. et al. vs. Wilkinson et al., 535. 

. Law must be charged substantially as it exists on the facts which ap- 
pear; but not error to fail to give particular principle, if evidence does 
not fully present case to make it applicable. Murray vs. Sells, for 
use, 257. 

. Request to charge should be qualified so as to be applicable to testimo- 
ny. Saker vs. Lyman, ex’x, 339; Franklin, Reid & Co. vs. New- 
som et al., 580. 

. Requests covered by general charge sufficient. Ratteree vs. State, 570. 

. General exception to entire charge insufficient. Harris et al. vs. Har- 
ris et al., 678. 

7. Refusal to charge request which includes unauthorized hypothesis of 
facts, not error. dtd. . 


CLAIMS. e 

1. Factor’s lien levied and claim filed, fiat of judge and f. fa. amended 
by striking out amount for which there was no valid lien, proper to dis- 
miss levy as to such property as was claimed. Hutchinson & Bro. 
vs. Fackson, 56. 

. Order of dismissal granted, not error to refuse to require securities on 
claimant’s bond to hold property until final judgment of the court or 
until supersedeas. bid. 

. Sayings of defendant in f. fa., or other person, while in possession of 
land, admissible in favor of plaintiff, to show such person not to have 
been the tenant of claimant. Ozmore vs. Hood & Kiddo0g114. 

. Execution against two, levy on land “on which defendant’s family now 
lives,’ dismissed as too uncertain. Anderson vs. Lee, ex’r, 189. 

. Mortgage not foreclosed in county where land lies, claimant may make 
objection. Hockenhull vs. Westbrook, 285. 

6. Fi. fa. rejected, claim should be dismissed ; error to allow verdict. bid. 

. Where levy on several city lots recites that one, without designating 
which, was in possession of defendant, omus not thereby cast on claim- 
ant; plaintiff still entitled to open and conclude. Baker vs. Lyman, 
CX’ X, F39- 

. Voluntary conveyance to claimant attacked by plaintiff in 7. fa., issue 
is, was deed made to hinder and delay creditors, and was claimant 
aware of such intention? dd. . 

9. Verdict for claimant not illegal because he only showed title to one un- 
divided half of land levied on, where prima facie case was only made 
out against that half. A/ttchell, trustee, vs. King, 470. 

10. Levy dismissed by order of court, though on illegal ground, yet plain- 
tiff cannot proceed to trial of claim under same levy. Patterson vs. 
Bagley, 48}. 

11. Title retained to secure purchase money; attorneys to collect, in igno- 
rance of fact, take mortgage; title may still be relied on. ones vs. 
Albin Sons & Co., 585. 


CLERK OF SUPERIOR COURT. See Costs z, 2. 


‘ 
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COMMON CARRIERS. 
1. Evidence disclosed receipt of goods at Savannah to be carried to At- 
lanta, and failure to transport; error to non-suit. Cohen & Menko vs. 
So. Lx. -Co. 128. 
2. Goods in depot allowed to remain, by consent of agent, from Saturday 
until Monday without additional charge, liability of railroad as ware- 
houseman continued. West. & At. R R. Co. vs. Camp, 596. 


CONSTITUTIONAL LAW. 


1. Assessment of damages to owners of property taken for public use, with 
right of appeal to superior court, constitutional. Mayor etc., of At. vs. 
Cen. R. R. & Bg Co., 120. 

. Advantage to owner from taking cannot be set-off against actual value, 
but may be considered in estimating claim for other damages. did. 

. A municipal corporation will be enjoined from appropriating property 
of state for street purposes. bid. 

. Damage to land taken for railroad purposes, upon trial of issue as to, 
proof of value to railroad inadmissible. Se/ma, R. & D. R. R. Co. 
us. Keith, 178. 

- Evidence of railroads having backed water upon plaintiff’s land inad- 
missible. bid. 

. That witness, who was one of a company, was willing to give $6,000 00 
for land for their business, but othermembers would only give $5,50000, 
was inadmissible. 67d. 

. That witness, by reference to a book, and taking into consideration the 
fall that could be obtained, concluded that a twenty-horse power could 
be procured, the book not being in court, was inadmissible. /éid 

. Actual value of land appropriated by railroad at time of taking may be 
shown by opinion of witnesses acquainted therewith ; also actual cash 
value of mill shoal, and extent it was diminished by location. /dzd. 

. Misdemeanors, concurrent jurisdiction over, may be conferred on other 
courts than superior, but cannot be denied to latter. Porter vs. State, 
236; Clifton vs. State, 241. 

. Par. 2, sec. 17, article 5, of constitution of 1868, casting burden of 
proof on plaintiff in certain cases, not violative of the constitution of 
the United States. Zdwards vs. Dixon, admr, et al., 334. 

. Tax on carrier graduated according to number of drays, etc., employed, 
not unconstitutional. Goodwin et al. vs. Mayor, etc., of Savannah, 
410. 

. Indictment in superior court and arrest thereunder, subsequent convic- 
tion in city court valid plea in bar thereto. Maher us. State, 448. 

. Carrying arms in presence of courts, law making penal, not unconsti- 
tutional. A/i// vs. State, 472. 

. Paragraph 2 of section 7 of 5th article of constitution inapplicable to 
suits by dona fide holders of bank bills; and if applicable, is contrary 
to provision of United States constitution forbidding the impairing the 
obligation of contracts. Branch vs. Baker; Dobbins vs. Sibley, 502. 

. Taxation is a question of power, the exercise of which is vested in the 
legislative department of government. When that department has ex- 
ercised its judgment, the courts have no power to interfere unless the 
fundamental law has been violated. Linton vs. Mayor, etc., of Athens, 
588. 

. Law authorizing municipal corporation to prohibit sale by retail of 
fresh meats and vegetables, during market hours, at any other place 
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than market-house, constitutional. Badkins vs. Robinson, marshal, 
61}. 


CONSTRUCTION OF STATUTES. See Zaws. 
CONTEMPT. See Zguity, 9-73. 


CONTINUANCE. 


1. Counter-showing, and evidence conflicting, discretion of court not inter- 
fered with unless abused. Bowling, adm’x, vs. Whatley, 24. 


2. Discretion of court as to, not interfered with unless abused. Chaney vs. 
Carrigan, 84; Bird vs. State, 602. 

3- Motion based on recent finding of indictment and constant engagement 
of defendant’s counsel with other business, properly overruled, it ap- 
pearing that defendant had been arrested at previous term and was 
then fully informed of the nature of the accusation. Shivers vs. State, 
149. 

. Eight days notice of petition to attach administrator for violating restrain- 
ing order in collecting assets, facts being peculiarly within his knowl- 
edge, sufficient. Williams, adm’r, vs. Lampkin & Co. et al., 200. 

5. Continuance to have amended plea sworn to properly refused where de- 
fendant resided out of county. Affidavit of attorney sufficient. Fort 
vs. West et al., adm’ rs, 584. 


CONTRACTS. 

1. After the maturity of note, maker wrote across its face, “I agree to pay 
ten per cent. on this bill till paid ;”’ this did not fix a new day of pay- 
ment. Nor was it competent to show the agreement upon such new 
day by parol, unless it was omitted from the writing by accident, fraud, 
or mistake. <Adston vs. Wingfield, adm’r, 18. 

. Vendee not to have possession till note for $1,000 00 was paid; two 
days before it became due, in consideration of payment of $400 00 
then made, vendor agreed to give possession and ample time to pay 
balance. A delay of fifteen months before suit was “ ample time.” 
Cook us. Crocker, 66. 

. Contract by the year at stipulated sum per month; discharge before ex- 
piration of term; recovery for amount due to time of discharge, not 
estop suit for balance due for remaining portion of year. Sterne vs. 
Holitzer, 82. 

. Part performance which takes parol contract out of statute of frauds. 
Barnett L. of S. vs. Blackmar & Chandler, 98 ; Saulsbury, Respess 
& Co. vs. Blandy, 665. 

. Promise to pay debt of another binding where there has been. perform- 
ance on part of creditor and acceptance by promissor. Goolsby vs. 
Bush, 353: 

. Insurance companies, by common agent and riame, issued policy which 
stipulated that each was to be liabe for one-fourth of loss. An action 
maintainable against them jointly and verdict may be moulded to con- 
form to contract. Sutherlin vs. Underwriters Agency, 442. 

. Contract to ditch for another at stipulated price per rod, to be paid 
on completion of work, action therefor not prematurely brought be- 
cause portion of work not well done. etd & Daniel vs. Gallaher, 
456. 

. Note for purchase money transferred, but renewed in hands of holder 
by new note with security; not such novation as relieves homestead 
from liability for same. Wofford vs. Gaines, 485. 
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9, Agent of Georgia railroad in Greene county pays up amount claimed to 
be due in Richmond county, his right to recover overpayment arises 
upon implied contract, which is neither made nor to be performed in 
Greene. Georgia R. R. and B’k’g Co. vs. Seymour, adm'r, 499. 

. Conditional sale made to secure purchase money ; attorneys to collect, 
in ignorance of fact, take mortgage; client not lose rights under sale. 
Fones vs. Albin Sons & Co., 585. 

. Ultra vires, contract of hose company with steamboat company to fur- 
nish boat for excursion of joint pleasure and profit, is. Screven Hose 
Co. vs. Philpot et al., 625. 

. Minor hired out by parent for one year; employer should only dis- 
charge on notice to parent. Day vs. Oglesby, 646. 

. If discharged without such notice, parent may recover for time labor 
‘was performed, did. 

. Accept draft, contract to, bill to enforce not sustained, which sets up 
failure to accept totally different paper, though alleged to be that con- 
templated by the parties, Saulsbury, Respess & Co. et al. vs. Blandy, 
665. 


CORPORATIONS. 


1. Pending suit by corporation, name was changed by act of legislature, if 
corporators should consent, but judgment was entered in the old name; 
it is too late for defendant to set up that there was no such corporation, 
especially if he fails to make it appear that the corporators accepted the 
new name. Water Lot Co. vs. Bank of Brunswick, 30. 


. Garnishment directed to A, agent of corporation, not bind debt due by 
principal to defendant, unless such agent has fund in land. Daniels 
vs. Meinhard Bros & Co. et al., 359. 

. Whilst it is competent for officers to state that company had no notice of 
certain fact, it may be shown by cross-examination that statement was 
mere conclusion. Southwestern R. R. Co. vs. At. & G. R. R. Co., gor. 

. Recovery in suit by bill-holder against stockholder of bank ascertained 
by amount of bills outstandiug at time of suit. The latter is liable for 
such proportion of circulation as his stock bears to capital stock, less 
bills taken up before suit. Branch vs. Baker; Dobbins vs. Sibley, 502. 

. Foreign guardian, if authorized by law of state of appointment, may sell 
and transfer stock in railroad company in this state without application 
to courts here. Ross, adm’r, et al.,vs. Southwestern R. R. Co. et al., 514. 

. Title of purchaser of stock complete when seller has given on script au- 
thority to proper officer to transfer, and the price has been paid. dz. 

. Ultra vires, contract of hose company with steamboat company to furn- 
ish boat for excursion of joint pleasure and profit, is, Screven Hose Co. 
vs. Philpot et al., 625. 

. Assets placed in hands of officer, corporation is necessary party to bill 
filed by stockholder against such officer for account. Young vs. Moses, 
628. 

. Though corporation has no place of business, and no one in office to 
serve, yet remedy is provided in section 3370, Code. did, 


See Municipal Corporations. 


COSTS. 
1, Clerk of superior court only entitled to $6 00 for each case prosecuted 
to judgment, including record of proceedings. MacMurphy, clerk, 
vs. Dobbins, 294, 
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. Extra compensation to clerks, sheriffs, laws authorizing repealed by act of 
March 2d, 1874. Jn re Bradford, clerk, et al., 392. 

. Service performed for county which creates a debt, person has same 
remedy as other creditors. did. . 

. Equity cause, in discretion of chancellor, who shall pay costs. Goodwyn 
et al. vs. Mayor and C, of Savannah, gro. 

. Act of 1811, authorizing magistrate to make prosecutor in certain cases 
pay costs, still of force. Gault et al. vs. Wallis, 675. 

. Superior court, upon certiorari, may direct magistrate to refund €osts. 
This may be compelled as part of his official duty. /d7d. 


COUNTY AND COUNTY MATTERS. See Costs, 3. 
COURTS. 


1. Proceedings of court can only be shown by its records; if the minutes 
fail to disclose that a jury was sworn and impanneled, a verdict and 
judgment entered during that term are prima facie void. Rutherford 
vs. Crawford, 1378. 

2. Whether such defect can be cured by an entry munc pro tunc as against 
purchaser from defendant. Quere? bid. 

3. That the defendant married the sister-in-law of the judge’s wife, does 
not disqualify him from presiding. ort vs. West et al., adm’rs, 584. 

4. Judicial officer not liable for error of judgment unless result of malice 
or corruption. Gault et al. vs. Wallis, 675. 


COVENANT. See Zand, 5, 6. 


CRIMINAL LAW. 

1. Burning hole in guard-house by prisoner merely to effect escape, and not 
with intent to consume or generally injure the building, not constitute 
offense of attempt to burn house. enkins vs. State, 73. 

. Indictment for assault with intent to rape need not use the term “fe- 
male,” if the sex of the person assaulted appears by other words used 
therein. Fotce vs State, 50. 

. The evidence must show that it was the intent of the defendant at the 
time, forcibly and against the will of the female, to have carnal knowl- 
edge of her person. did. 

Plea that witnesses on whose testimony indictment was found, were 
neither sworn in open court nor on proper oath, without stating names 
of witnesses nor oath taken, not good. etch vs, State, 73. 

. That one of grand jurors who found indictment was an alien, good 
plea. bid. , 

. City council of Columbus has no jurisdiction to try for offense of keep- 
ing open tippling-house on Sabbath day. did. 

. “No bill” returned by two successive grand juries, not entitle defend- 
ant to order discharging him from offense. Christmas vs. State, 81. 

. Verdict of guilty of whipping wife on indictment for assault with intent 
to murder, judgment arrested. Manigault vs. State, 11}. 

g. Attempt, jury may find guilty of under indictment for main offense. 
fill vs. State, 125. 

10. Attempt to commit certain offenses for which no penalty is prescribed. 
Lid. 

11. Consent that should jury agree that night they might return sealed ver- 
dict, not extend to verdict found on next day. olan vs. State, 137. 
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12. 
13. 


14. 


15. 


INDEX. 


Defendant has legal right to be present when verdict is rendered. Jdid. 


Defendant’s presence when verdict was rendered need not be entered 
of record. Absence-of such entry is therefore not good in arrest. 
lid. 

Transcripts from books of comptroller general and treasurer, certified 
under section 3816 of Code, admissible to show failure of collector to 
pay over taxes. Shivers vs State, 149. 

Motion for continuance based on recent finding of bill and constant 
engagement of defendant’s counsel with other business, properly over- 
ruled, it appearing that defendant had been arrested at previous term, 
and was then fully informed of the nature of the accusation. did. 


. Entry by solicitor general of receipt of $5 00 as his cost on original 


scire facias,no discharge of bond. Williams vs. Fenkins, gov., 166. 


. Conviction founded on circumstantial testimony, court below directed 


to exercise discretion. Fackson vs. State, 195. 


. Indictment for assault with intent to murder, conviction may be for an 


assault, but not for an attempt to make an assault. Wilson vs. State, 
205. 


. Honest mistake, after due caution, as to age of youth playing at bil- 


liards, acquits of offense of allowing minor to play without consent of 
parents, etc. Stern vs. State, 229. 


. Inquiry of parent or guardian not an absolute requirement. Jé7d. 


. Misdemeanors, concurrent jurisdiction over may be conferred on other 


courts than superior, but cannot be denied to the latter. Porter vs. 
State, 236; Clifton vs. State, 241. 


. Lewd house, to sustain indictment for keeping, only necessary to show 


that defendant contributed to and aided, directly or indirectly. Cvif- 
ton vs. State, 241. 


. Juror failing to answer when called, after jury was stricken, but before 


sworn, not error to order panel to be filled and a. .trike. did. 


. Charge that defendant maintained and kept a lewd house is sufficient, 


without alleging that it was a place for fornication, etc. zd. 


. Larceny from house, taking goods from in front of warehouse, not con- 


stitute. /iddleton vs. State, 248. 


. Entire charge not in record, failure to charge request in burglary case 


that possession of goods taken not conclusive proaf of guilt, not error. 
Spears vs. State 252. 


. Malicious mischief in burning stack of fodder; evidence that tracks 


leading from stack resembled those of defendant, not sufficient to con- 
vict. McDaniel vs. State, 253. 


. Murder, doubtful if case of was made out, new trial granted. Cooper 


vs. State, 256. 


. Charge that defendant was entrusted with melons to be applied to use 


and benefit of owner, not sustained by proof that they were delivered 
to defendant for sale, proceeds, less charges, to be paid to owner. 
Carter vg. State 326. 


. Offenses not punishable by fine and imprisonment or more severe pen- 


alty, may be settled before indictment. Goolsby vs. Bush, 753. 


. Obscene language to female, on trial for using, before defendant is en- 


titled to a charge that the words must be an insult to person addressed, 
he must first show such provocation for using them as would amount 
to justification. Pierce vs, State, 765. 


. Drunkenness.of defendant shortly before use of language charged, ad- 


missible, provided the intoxication probably continued. did. 
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Failure to work streets, mayor, etc., of Dalton may assess fine for and 
enforce payment by imprisonment. Codé vs. Mayor etc., of Dalton, 
426. 

Murder, provocation by words, etc., accompanied by drawing of knife, 
but with no attempt to use it, not reduce to manslaughter. Zdwards 
vs. State, 428. 

“« Equivalent circumstances ” not restricted to a correspondence in their 
character with an actual assault or an attempt to commit a serious per- 
sonal injury, bid. 

That names of one or more of jurors who tried the case were not on 
lists, no ground for new trial, /d7d. 

Jurors are judges of the law so far as to apply the instructions to them to 
the facts. did. 


Indictment in superior court, and arrest thereunder, subsequent convic- 
tion in city court valid plea in barthereto. Maher vs. State, 448. 
Indictment for carrying weapon to court of justice, sufficiently certain 
which charges that it was “to and ata court of justice, then in session, 
in and for 426th district,G. M.” Hill vs. State, 472. 

Carrying weapons to courts of justice, law making penal, constitutional. 
Lbid. 

Death of defendant after argument in superior court, but before judg- 
ment; no decision will be pronounced. Herrington vs. State, 552. 
Burglary in night, incumbent on state to show offense committed at 
night. Waters vs. State, 567, 

Doubtful whether offense was committed in night time, defendant 
should have benefit. Zdzd. 


Juror’s real name “ Barry,’’ but on the lists “ Berry,” by which last he 
was generally called, not error to put on defendant. Ratterce vs. State, 


570: 
Dying declarations of opinions inadmissible. did. 


Res geste, declarations after transaction has wholly terminated inadmis- 
sible. bid. 

Marrying wife of another, marriage and knowledge by defendant that 
woman was another’s wife must be clearly shown. Arnold vs. State, 574. 


Plea that grand jury who, at previous term, found indictment, were not 
sworn, may be determined by court by inspection of minutes. Bird 
ws. State, 602, 

Plea of not guilty and conviction thereon waives objections to verdict 
and rulings on previous trial of issue on special plea. did. 

Plea that a previous valid indictment for same offense had been mo/. 
prossed by order of court, without consent of defendant, properly 
stricken. did. 

That some one cried “ kill him” inadmissible upon trial of several for 
assault with intent to murder, there being a crowd present at the time. 
Harris et al. vs. State, 640. 

Equity cannot interfere with administration of criminal law. Gault et 
al. vs. Wallis, 675. , 


DAMAGES. 
1. In a suit against a railroad company for damages, both parties being 


negligent, recovery should be lessened in proportion to negligence of 
plaintiff. Atlanta and Richmond Air Line R. R. Co. vs. Ayres, 12. 


2. Rule established in Macon and Western Railroad Company vs. John- 


son, 38th Georgia, 408, for estimating damages to widow for homicide 
VoL. Lin, 46, 





714 INDEX. 


of husband, affirmed. Amount should be decreased in proportion to 
contributory negligence of husband. did. 


3. Land taken for railroad purposes, damage is actual value thereof at time 
of taking. If mill shoal is injured by appropriation, actual cash value 
thereof may be shown, and extent to which it was diminished by loca- 
tion. Se/ma, Rome and Dalton R. R. Co. vs. Keith, 178. 

4. Cotton stored in certain house sold; purchaser takes other not sold; 
damage on action therefor is value of cotton at time of taking, with 
interest. Mewton Manufacturing Company vs. Whites, 395. 


DEBTOR AND CREDITOR. 


1. Creditor, to avail himself of failure to record voluntary settlement in 
time, must have become such before record of settlement, and on faith 
of property embraced therein. Brown vs. Spivey, trustee, 155. 


2. Voluntary conveyance by solvent husband, valid against creditors. /éid. 


3. Conveyance to relative of all property in state by debtor; no reply to 
creditor that he has sufficient in distant state. Baker vs. Lyman, 


Cx’ X, 339- 

4. Conditional sale made to secure purchase money; attorneys to collect, 
in ignorance of fact, take mortgage; clients not lose rights under sale. 
Fones vs. Albin Sons & Co., 585. 


DECREE. See £guity, 31, 32. 
DEDICATION. See Municipal Corporations, 9. 


DEEDS. 
1. If attesting witness be a magistrate, presumption is that he saw instru- 
ment legally executed. Highfield et al. vs. Phelps et al., 59. 


2. Where deed was made to state, for right of way of its railroad, of such 
land as may be designated by chief engineer, grantor and privies are 
bound by his location. Dougherty vs: West. & At. R. R. Co., 304. 


. This is true whether the fee or an easement only passed. did. 


. Recital in sheriff’s deed that unsigned levy on land was made by sher- 
iff, not cure defect in fi. fa. ones, Fr., vs. Easley et al., 454. 


. Claimant under deed cannot deny its terms. Thrower vs, Wood, 458. 


. Copy from record, to introduce it must be shown that all reasonable 
means to obtain original, including notice to opposite party to produce, 
have failed. Hadley vs. Bean et al., 685. 


. Where lot was by deed made permanently chargeable with proportionate 
part of expense, such charge constituted a covenant running with the 
land and attached to it wherever title might be. Howard Man. Co. et 
al. vs. Water Lot Co., 689. 


8. Distinction between personal covenants and covenants running with 
land. did. 


DISTRIBUTION. See Wills, 4, 6-8, 12. 

DIVORCE. See Husband and Wife, 15, 16. 
DORMANT JUDGMENT. See Fudgments, 7-6, 24, 25. 
DOWER. See Vendor and Purchaser, 4. 

EASEMENT. See Zand, 7-3. 
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EJECTMENT. 


1. Judgment upon warrant sued out by plaintiffs prior to ejectment, against 
defendant as a tenant at sufferance, where a counter-affidavit denying 
such tenancy was filed, is conclusive of fact that defendant did not 
hold as their tenant. Zomdlinson et al. vs. Driver, 9. 


. Vendor taking notes for purchase money and giving bond for titles, may 
bring ejectment upon failure of vendee to pay any one of notes; nor 
does his receipt of portion of purchase money, after all the notes are 
due, affect this right. Alston vs. Wingfield, adm’r, 18. 


. Bankruptcy of defendant after verdict against him, no ground of staying 
proceedings in the supreme court on writ of error at his instance. 
Lbid. 


Verdict against tenant where landlord knows of suit, though not a for- 
mal party, both may be ejected under writ of possession. Rogers vs. 
Bell et al., 94. 


. Not sufficient for landlord to show, in suit for damages, that appeal from 
verdict was withdrawn without his knowledge; he must show that 
plaintiff in ejectment knew defendant only to be a tenant, and that he 
(landlord) was defending suit through him. did. 


. Defendant held under sale made by virtue of order of the chancellor 
which plaintiffs claimed to be illegal. Even if true, yet, if the indebt- 
edness to defendant, which was the consideration of the purchase, was 
contracted for the benefit of the plaintiffs and of the property in con- 
troversy, they cannot recover. This defense may be made by equita- 
ble plea. Askew, ex’r, vs. Patterson et al., 209. 

. Complaint for land, statutory form amendable by setting up and praying 
correction of mistake in deed to plaintiff. Murray vs. Sells, for use, 
257. 

. Prior possession alone, recovery had on against trespasser. ones, Fr., 
us. Easley et al., 454; Hadley vs. Bean et al., 685. : 

9. Newly discovered evidence that administration had been granted on es- 
tate of person of same name as plaintiff’s lessor, and that such lessor 
actually resided in the county of the administration, sufficient evidence 
of death to authorize new trial, Clarke vs Pearson et al., 496. 


ELECTION OF CHILD’S PART, See Administrators and Executors, 11. 
EMINENT DOMAIN. See Constitutional Law, 1-8, 


EQUITY. 


1, Concurrent jurisdiction given to courts of law, not deprive equity of ju- 
risdiction it originally had, Hardeman & Sparks vs. Battersby, 76. 

2. Where courts have concurrent jurisdiction, that first obtaining will re- 
tain, bid, ‘ 

3. Where a warehousemen’s receipt for cotton was lost or destroyed, equity 
has jurisdiction of bill for recovery of cotton, containing offer of in- 
demnity to warehouseman from subsequent liability on receipt, bid. 


4. Especially should demurrer to such bill be overruled, where, if sus- 
tained, complainant would be barred by the statute of limitations, 
Lbid, 

5. Assignee of execution against firm not compelled to proceed against 
property of any particular partner on account of equities existing be- 
tween members of firm. Gammell vs. Mulford et al., 78. 


6, Demurrer cannot be filed at trial term, Mayor, etc., of Atlanta vs. 
Central Railroad and Banking Company, 120, . 
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7. A municipal corporation will be enjoined from appropriating property of 
state for street purposes. bid, 

8. Injunction, discretion as to granting or refusing not controlled where 
evidence is conflicting. Goldsmith vs, Elsas, May & Co., 186, 

g. Administrator enjoined from collecting assets of estate; petition for at- 
tachment for violating injunction should specify assets collected, 
Williams, adm’r, vs. Lampkin & Co,, et al., 200, 

. Eight days notice of such proceeding sufficient, bid. 

. Restraining order has all the force of an injunction, did, 

. Chancellors allowed large discretion in enforcing obedience to orders, 
Tbid, 

. Orders may be rescinded or modified at any time on sufficient cause 
shown, bid, 

. Fraud alleged, discretion of chancellor refusing to dissolve not con- 
trolled. Hunt, ex’r, et al. vs. Perry, 206, 

. Defendant held under sale made by virtue of order of the chancellor 
which plaintiffs claim to be illegal. Even if true, yet, if the indebted- 
ness to defendant, which was the consideration of the purchase, was 
contracted for the benefit of plaintiffs and of the property in contro- 
versy, they cannot recover, Askew, ex’r, vs, Patterson et al., 209. 
Where trust deed was executed prior to Code, but life tenant did not 
die till after, leaving remaindermen minors, the chancellor had author- 
ity, at chambers, to appoint a trustee for the minors and to order sale 
of property, bid, 

. Charge that purchasers at judicial sale combined with sheriff to deter 
persons from bidding, prevents dismissal of bill by chancellor however 
satisfied he may be of its want of truth, Van Dyke vs, Martin et al., 
221, 

. Suit against trustee, who was life tenant, on individual debt, seeking to 
charge estate, and judgment by default; sale of trust property under 

. fa. enjoined for protection of remaindermen, <eaéon, trustee, vs. 
Baggs & Stephens, et al., 226. 

. Interest of usee for life may be subjected to the claim, did, 

. Proceeds of homestead invested in other property, but by mistake title 
taken to wife as free trader, purchaser thereof, with notice, will, in 
equity, hold to same use as was the homestead. Afurray vs. Sells, for 
ust, 257. 

. Ejectment in statutory form amendable by setting up mistake in deed 
to plaintiff and praying correction, did. 

. Mitual mistake, as a general rule, only relievable in equity; but in de- 
termining whether the mistake was mutual the real parties et interest 
are looked to and not the nominal parties to record, dd, 

. Jurisdiction to set aside will admitted to probate, equity has not, 7w- 
dor et al. vs. Fames, adm'’r, 302. 

. Proper parties not before chancellor, and affidavits conflicting, injunc- 
tion properly refused, Glass et al. vs. Clark, 380. 

. Judgment will not be enjoined in equity because it does not follow 
declaration and verdict, Remedy is by illegality, Lenoard et al. vs. 
Collier, 387. 

. Enjoin tax, complainants seeking to, show themselves without ordi- 
nance, remedy is by illegality. Goodwin et al. vs. Mayor, etc., of Sa- 
vannah 410. 

Objectionable section of tax ordinance repealed before hearing of mo- 
tion, injunction properly refused, bid, 
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28. Costs in equity, in discretion of chancellor who shall pay. bid, 


29. Receiver and injunction prayed; consent that receiver should be ap- 
pointed on condition that there should be no injunction; other credi- 
tors subsquently made parties, though alleging new grounds for injunc- 
tion, are bound by agreement. Flannegan, Abell & Co, et al. vs. 
Hardeman & Sparks et al., 440. 

Writ of error to refusal of injunction must be set before heel of docket 
is reached, or will be dismissed, MMc/ntyre vs, Hurst et al., 499. 


. Bill filed by executor affecting rights of non-resident minor legatees, 
whose guardian, appointed by proper court of their residence, appears ; 
decree thereon without appointment of guardian ad litem, irregular 
but not void, Rights acquired thereunder protected, oss, adm’r, 
et al, os. Southwestern R. R. Co, et al., 514. 

. Complainants in bill to review irregular decree which directed that 
certain assets should be turned over to foreign guardian, having ob- 
tained a decree against said guardian and his securities, for waste of 
a portion of such assets, are estopped from denying validity of guard- 
ianship. bid. 

Multifarious, this bill is not, Greer, adm’r, vs. Courson et al., 5.32. 


Dissolve injunction, refusal of motion to, not subject to review in 
summary manner, even at instance of defendants not parties when 
granted. Applicable, also, to motion to vacate receivorship, SAadlin 
& Co. et al ws. Ferst & Co, et al., 551. 

. Will charges stock with support and education of minors, If such be 
not furnished them, they have prior claim on stock for what same 
would have cost, Whitehead, adm’r, et al., vs. Park et al., 575. 

. Q. buys from C,, paying part of purchase. money and taking bond for 
titles. He sells part of land to L., who pays price. F. R. & Co., for 
Q., advance to C, balance of purchase money, who thereupon conveys 
to Q., the latter immediately conveying to F. R, & Co., to secure 
them: He/d,that F. R. & Co, stand in the place occupied By C as 
to purchase money advanced, They are entitled to decree for sale of 
land not sold by Q., and if that be insufficient, then for sale of balance. 
Franklin, Reid & Co. vs, Newsom et al., 580. 

. Specific performance is in discretion of court, yet that power must be 
exercised by jury under evidence and charge, bid. 

. Judgment sought to be enjoined on account of failure to make defense 
by mistake, oversight, etc,, due diligence must be shown and facts 
averred how such omission occurred, Simmons vs. Martin,adm’x, 620, 

. Set-off and recoupment, legal remedies complete, equity not aid, Co/- 
lins vs. Clayton, trustee, 649. * ie 
Vendor not enjoined from collecting purchase money because there are 
judgments against him which cannot affect property suld to injury of 
vendee, bid, : 

. Actions not enjoined because aggregate defense would exceed juris- 
diction of court, where that set up to each suit is within, /bid, 
Accept draft, contract to, bill to enforce not sustained which sets up 
failure to accept totally different paper, though alleged to be that con- 
templated by the parties. Sau/sbury, Respess & Co, et al, vs. Blandy, 
665. 

. Criminal law, equity cannot interfere with administration of. Gault 
et al. us. Wallis, 675. 

. Written contract relied on by complainant must be set out in bill or 
attached thereto as exhibit, Howard Man,.Co, et al, as. Water Lot 
Co., 689. 
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ESTOPPEL. 


1. Contract by year at stipulated sum per month; discharge before expira- 
tion of term; recovery for amount due to time of discharge not estop 
suits for balance due for remaining portion of year, Sterne vs. Holit- 
zer, 82. 

. Estoppel as to one person not necessarily as to another not privy in es- 
state with first. Murray vs. Sells, for use, 257. 

. Although words of deed or will do rot create separate estate, yet if hus- 
band accepts appointment of trustee and acts thereunder, wife may 
maintain bill against his legal representative for the property. A/oun- 
ger us. Duke, adm’r, 277. 

Mortgage by wife which recites that debt was contracted by husband for 
her benefit, not estop her from showing to contrary, Dunbar & Co. 
us. Mise, 435. 

. Claimant under deed is estopped from denying its terms, Zhrower vs. 

Wood, 458. 

. Complainants in bill to review irregular decree which directed that cer- 
tain assets should be turned over to foreign guardian, having obtained 
a decree against such guardian and his securities for waste of a por- 
tion of the assets, are estopped from denying validity of guardianship. 
Ross, adm’r, et al. vg. Southwestern R, R. Co. et al., 514. 

Award upon bill to which sheriff was a formal party, not estop him from 
traversing recitals charing him with money, Colbert, sh’ ff, vs, Parish 
& Co, et al., 554. 

Sale of land held under bond for titles, no deed having been filed, obligee’s 
mere presence at sale, being ignorant of this fact, not estop, Upchurch 
vs, Lewis et al,, 621. : 


EVIDENCE, 


1, Not competent to show by parol a different day of payment from that 
stated in note, unless omitted by accident, fraud or mistake. Adston 
vs. Wingfteld, adm'’r, 18. 

. Sayings of persons in possession admissible to show adverse holding, 
Ozmore vs. Hood & Kiddoo, 114. 

. Proceedings of court can only be shown by records, unless they be lost 
or destroyed. Rutherford vs. Crawford, 138. 

4. Transcripts from books of comptroller general and treasurer, certified 
under section 3816 of Code, admissible on trial for embezzlement, to 
show failure of collector to pay over taxes, Shivers vs. State, 149. 

Damages to plaintiff for land taken for railroad purposes, upon trial of 
issue as to, proof of value to railroad inadmissible, Se/ma R, and 
D.R. R. Co. vs. Keith, 178. 

6. Evidence of railroads having backed water upon plaintiff’s land inad- 
missible, bid. 

7. That witness, who was one of a company, was willing to give $6,090 00 
for land for their business, but other members would only give $5,500.00, 
was inadmissible, did. 

8. That witness, by reference to a book and taking into consideration the fall 
that could be obtained, concluded that a twenty horse power could be 
procured, the book not being in court, was inadmissibe, did, 


g. Actual value of land appropriated by railroad at time of taking may be 
shown by opinion of witnesses acquainted therewith. Also, actual 
cash value of mill shoal, and extent it was diminished by location, 
Lbid. 
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10, The order of an ordinary levying a tax is the best evidence of his in- 
tention as to the amount thereof, his coversation to the contrary there- 
of, notwithstanding. Gilbert et al. vs. County of Dougherty, 191. 

. Parol, competent to show consideration of note by, where none is ex- 
pressed. Boynton vs. Twitty et al, admr’s, 214. 

. Letter from book-keeper of manufacturing company to defendant, with- 
out proof of authority, inadmissible to show goods not sold but sent on 
consignment, Wilcoxen Man, Co. vs. Bohanan & Morvan, 219. 

. Judicial cognizance of what had previously transpired before them, 
courts not bound to take, C/ifton vs, State, 241. 

Admissions of executor only competent as to own acts after he became 
clothed with trust. Godbee, adm’r, vs. Sapp, 28}. 

. Receipt may be contradicted or explained by parol, Walters vs. Odom, 
286; Bell vs, Boyd & Brumby, 643. 

. Evidence unauthorized by pleadings, admitted without objection, may 
be considered by jury. <Artope, trust., et al., vs. Goodall ex’r, 318. 

. Illustrate issue, all evidence tending to, admissible, Baker vs. Lyman, 
CX’ X.5 339s 

. Action for cotton taken from certain house; record of judgment for 
plaintiff for cotton taken at different time and place irrelevant, If not 
clear that cotton sued for was not covered by judgment, it should be 
admitted and question of former recovery left to jury, Newton Man, 
Co. vs. Whites, 395. 

. Agent, sayings of, only admissible against principal when made dum 
fervet opus, Ibid. 

. Admissions of widow admissible on question as to misrepresentation in 
application for policy, in suit thereon for benefit of herself and child, 
Southern L. Ins. Co. vs. Wilkinson et al., 535. 

. Bible, though not recognized as the family bible, yet shown always to 
have been in possession of a member of family, admissible on question 
of age. bid, 

. Docket kept by sheriff, showing similar entry, admissible in support of 
return of service. Fleming vs. Williams & Co., 556. 

Dying declarations of opinion inadmissible, atteree vs, State, 570. 

. Res geste, declarations after matter has wholly terminated, inadmissible. 
Lbid, 

. Parol evidence inadmissible to vary will. Whitehead, adm’r, et al., 
vs. Park et al., 575. 

. Opinion of chemist, after analysis, admissible on issue as to fertilizer 
sold, but not conclusive. Wilcox, Gibbs & Co. vs. Hall, 635. 

. Admissions of agent to bind principal must be shown to have been 
made within scope of business, bid. 

. Where several are indicted for assault with intent to murder, and there 
was crowd present at commission of offense, evidence that some one 
crid, “kill him,” inadmissible. Harris et al., vs, State, 6go, 

Parol, ambiguities, latent and patent, explainable by. Bel/ vs. Boyd & 
Brumby, 64}. 

. Copy deed, to introduce, it must be shown that all reasonable means to 
obtain original, including notice to produce, have failed. Hadley vs, 
Bean et al., 685. k 


EXCEPTIONS—BILL OF, See Practice in Supreme Court, 2-6, 8-10, 
12, 13. 
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EXECUTIONS, 

1, Entry of levy upon established copy of f. fa. prevents a judgment’s 
becoming dormant, even though original be afterwards found and 
such copy set aside, Water Lot Co. vs. Bank of Brunswick, 30. 

2, Assignee of f, fa. against firm may proceed against property of any 
partner, notwithstanding equities existing between members thereof, 
Gammell vs. Mulford, 78. 

3. Under acts transferring cases from old inferior court, clerk of county 
court could issue #. fa, on judgment rendered in former. Rutherford 
vs. Crawford, 138. 

4. That name of plaintiff has been twice changed by amendment, no 
ground to quash execution on judgment obtained in suit. Brockett, 
Sor use, vs. Bradford, sheriff, 274. 

5. Holder of junior notified sheriff of intention to contest senior f. fa. 
. Surplus of fund over amount necessary to satisfy latter was paid to 
junior, Pending contest defendant in f#. fa. died. Widow applied 
for year’s support out of fund in sheriff’s hands, Error in the court 
so to order, and further to direct that sheriff pay amount due on senior 
fi. fa. or be attached, Subsequent facts could not affect liability of 
sheriff as it existed at time of appropriation of surplus to junior f. fa. 
Lbid. 

6. Tax fi. fa. for less than $50 00, with entry of levy on land unsigned, 
inadmissible without proof that levy was by some authorized person, 
Recital in deed that sheriff made levy, not such proof, ones, Fr., 
vs. Easley et al., 454. 


EXECUTORY DEVISE, See Wills, 6, 7. 


FERRY. See Roads and Bridges, 4. 
FINES, See Criminal Law, 33. 
FRAUDS—STATUTE OF, See Contracts, 4, 5. 


GARNISHMENT. 

1, Plaintiff not entitled to judgment against garnishee where answer was 
filed in vacation subsequent to first term after service of summons, and 
before judgment against defendant. Curry vs. National Bank of 
Augusta, 28. 

. Where answer admits indebtedness, but sets up indebtedness of defend- 
ant to garnishee of larger sum, and plaintiff claims judgment because 
latter indebtedness is not due, and such fact does not appear from the 
pleadings, plaintiff must traverse answer, did. 

3. Garnishee discharged by answer is entitled to judgment for cost, bid. 

4. Garnishee discharges himself by answer, of which there is no traverse, 
Subsequently a second summons is served under which he returns 
money into court. No lien attached under first summons, Danie/s 
vs. Meinhard Bros, & Co, et al., 359. 

. If, intermediate the answer to first summons and service of second, the 
claim due defendant, collected by garnishee, was transferred, the trans- 
feree is entitled to fund, /did. 

Process directed to A, agent of a corporation, not bind debt due from 
corporation to defendant unless agent has fund in his hands, bid, 


GUARDIAN AND WARD. 


1, That guardian is in debt to ward, gives latter no lien on his estate unless 
fund can be traced, Vason, trustee, et al,, vs. Bell, adm’ x, et al, 416. 
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2. Bill filed affecting interest of non-resident minor legatees who appear 
by guardian appointed by proper court of their residence ; decree ren- 
dered thereon without appointment of guardian ad /item, irregular but 
not void, oss, adm’r, et al.,vs. Southwestern R. R. Co, et al., 514. 

3. Courts of state of residence of minors have jurisdiction to appoint guar- 
dian as to property they may have or acquire there, whether their legal 
domicil or not, ézd, 

4. Foreign guardian, if authorized by law of state of appointment, may 

sell and transfer stock in railroad company in this state without appli- 

cation to courts here, bid, 





HABEAS CORPUS, See Municipal Corporations, 11, 












HOMESTEAD. 








1, Part payment on land, and improvements, not entitle vendee to home- 
stead in any part thereof as against balance of purchase money, De- 
preciation of value not affect question. Cook vs. Crocker, 66, 

2, Proceeds of homestead invested in other property, but by mistake title 
taken to wife as free trader, purchaser thereof, with notice, will, in 
equity, hold to same use as was the homestead, Jurray vs, Sells, for 
use, 257. 

3. Return of appraisers and approval of ordinary on homestead, unap- 
pealed from, conclusive upon applicant as to value. Zhrasher vs. 

Bettis, 407. 

4. Note of purchaser renewed in hands of transferree by new note with 
security ; not such novation as relieves homestead from liability there- 
for. Wofford vs, Gaines, 485, 

5. Homestead subject to debts created prior to July, 1868. bid. 

5. Judgment setting homestead apart not conclude creditors to whose debts 

homestead is subject, bid. 


HOMICIDE—ACTION FOR, See Parent and Child, 3. 


HUSBAND AND WIFE, 
1. Determines at death of husband, trust for sole use of wife does. Cough- 
lin et al. vs. Seago, 250. 

2. Proceeds of homestead invested in other property, but by mistake title 
taken to wife as free trader, purchaser thereof, with notice, will, 
in equity, hold to same use as was the homestead. A/urray vs. Sejls, 
for use, 257. 

. Although words of deed or will do not create separate estate, yet if hus- 
band accepts appointments of trustee and acts thereunder, wife may 
maintain bill against his legal representative for the property, Arfofe, 
trust., et al,, vs. Goodall, ex’r, 318. 

4. Trust for life of wife, remainder over, income from property belongs ex- 
clusively to wife. bid, 

. Property purchased with such income, and title taken to trustee for wife, 
protected from marital rights of husband, though no technical.separate 
estate was created by the deed. bid. 

Action by trustee for married woman, not abate on her death, where 
there is no administration, but proceeds for use of those entitled, 
lbid, 

4. Purchasers who do not claim under husband, cannot set up his marital 

rights to protect their claim to property of wife, when he could not 

assert them, did, 


w& 
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Aliter, if. they claimed under husband, and deed to wife created no sep- 
arate estate, though they never saw such instrument, /ézd. 


Covenant to stand seized of a sum of money to use of intended wife 
and children, accompanied by pledge and mortgage of entire estate, 
by solvent husband, creates.a lien valid against creditors present and 
future. But as to property thereafter acquired invalid, Vason, trust., 
et al. vs. Bell, adm’ x, et al., 416, 

Where trust is enforced in favor of one within marriage consideration, 
it will be enforced for benefit of volunteers, did, 

Marriage settlement cannot divest legal liens already acquired, did, 
Whether husband, by settlement, disabled himself from paying debts, 
question of fact. bid, 

Section 1783 of Code, which protects separate estate of wife against 
debts of husband, covers property acquired by her under act of 1866 
and constitution of 1868, Dunbar & Co. vs. Mize, 435. 

Mortgage by married woman which recites that debt was contracted by 
husband for her benefit, does not estop her from showing to contrary, 
lbid. 

Divorce, confessions to acts of adultery since marriage, not authorize, 
Woolfolk vs. Woolfolk, 661, ‘ 

Divorce, libelant incompetent to prove adultery on part of respondent, 
Lbid, 


IDEM SONANS, See Criminal Law, 43. 


ILLEGALITY. 


2. 


Forthcoming bond unnecessary unless defendant wishes to replevy ; 
nor is payment of costs on f, fa, condition precedent to acceptance of 
affidavit, Tarver et al. vs. Tarver, for use, 43. 

Execution proceeding to collect fees due thereon, not stopped by ille- 
gality on ground that plaintiff has agreed, for value, to indulge, or that 
such fees have been paid, unless payment was made by the defendant. 
Lbid. 


. That debt on which judgment is based was illegal, or that plaintiff was 


an illegal holder of it, cannot be set up by illegality. Chaney vs. 
Carrigan, 84. 


. Payment set up and plaintiff in #. fa, dead, defendant is incompetent 


witness, bid. 


. Judgment and f, fa. not follow declaration and verdict, illegality the 


proper remedy, Lenoard et al, vs. Collier, 787. 


. Second illegality only lies for cause not known at time of filing first, 


lbid, 


. Tax fi. fa. about to be enforced against persons not within ordinance, rem- 


edy is by illegality, Goodwin et al. vs. Mayor, etc., of Savannah, g10, 


. Forthcoming bond, failure to give, no ground of dismissal, Wynn vs. 


Knight, 568. 


IMPEACHMENT OF WITNESS, See Witness, 3, 4. 


INDICTMENT. See Criminal Law 2, 24, 38. 


INDORSEMENT, 


Act authorizing municipal corporation to subscribe to stock in railroads 
and to issue bonds to pay for same, no authority to indorse bonds of 
railroad company. lake et al. va, Mayor, etc., of Macon et al., 172. 
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2. Street railroad company, indorsement of bonds®of, not within ordinary 
administrative powers of a municipal corporation. /éid. 

3- To action on indorsement of judgment to be liable if defendant proves 
insolvent, a plea denying insolvency is not in abatement. Pa/mour, 
Sor use, vs, Palmour, 381. ° 

4. Note payable “at Hoyt & Jones”’ not, on its face, made for negotiation 

at chartered bank. Nor does allegation in declaration that plaintiffs 

were bankers doing business under name of Hoyt & Jones, show such 

fact. Salmons & Alexander vs. Hoyt & Fones, 49}. 













INJUNCTION. See Lguity, 7-14, 18, 24-27, 29, 305 34s 38s 40, Gl. 


INSURANCE, 

1. Action against company for damages for failure of agent to renew policy 
according to promise, must allege that premium was left with agent or 
that it was paid or tendered. Croghan, trustee, vs. N. Y. Under- 
writers’ Agency, 109. 

2. Holder of policy may, after loss, assign interest therein to creditor suffi- 
cient to cover dekt. Daniels vs. Meinhard Bros. & Co., et al., 259. 

3. Several companies, by common name and agent, issued policy which 
stipulated that each should be liable for one-fourth of loss. A joint 
action may be maintained against them and the verdict moulded to 
conform to contract, Sutherlin vs. Underwriters’ Agency, 442. 

4. Policy for benefit of wife and child; in suit thereon admissions of widow 
admissible on question of misrepresentation in application. Southern 
Life Insurance Company vs. Wilkinson et al., 535. 

Delay of several months in giving notice of death, is not an unreason- 
able time, did, 

6, At whose instance insurance was procured, etc., may be considered by 
' jury in looking into question of fraudulent representations, /bid. 

; 7. Question whether applicant ever had any serious illness, local disease, 
affection or personal injury ? the adjective serious qualified each of the 
terms which followed. /did, 

Under Code, representations in application for insurance are covenanted 
to be true. Any variation by which the nature, extent or character of 
risk is changed, invalidates, did. 

g. Interest, slight or contingent, legal or equitable, may be insured, Fenn 

vs. New Or, M. Ins. Co., 578. 
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INTERROGATORIES, 
1, Place of execution must appear, Wannack vs. Mayor, etc., of Macon, 
162, 
2. Depositions taken because of age of witness, discretion of court in send- ; 
ing for him, not controlled, Baker vs. Lyman, ex’ x, 339. 







JOINT AND SEVERAL LFABILITY. See Contracts, 6, 
JUDICIAL COGNIZANCE, See L£vidence, 73. 







JUDICIAL SALE, See Levy and Sale, 






JUDGE. See Courts, 3, 4. 






JUDGMENTS, 
I, Judgment upon warrant sued out by plaintiffs prior to action of eject- 
ment, against defendant as a tenant at sufferance, where a counter-affi- 
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davit denying s@ch tenancy was filed, is conclusive of fact that defend- 
ant did not hold as their tenant. Zomdinson et al. vs. Driver, 9. 

2. Pending suit by corporation, name was changed by act of legislature, if 
corporators should consent, but judgment was entered in the old name; 
it is too late for defendant to set up that there was no such corporation, 
especially if he fails to make it appear that the corporators accepted 
the new name. Water Lot Co. vs. Bank of Brunswick, 30. 

3. Dormant, entry of levy upon established copy of fi. fa. prevents judg- 
ment’s becoming, even though original be afterwards found and such 
established copy set aside. bid. 

4. Dormant judgment act was suspended from November 3oth, 1860, to 
July 21st, 1868, McClaren vs. McCarty, 41; Rodgers vs. Bell et al., 94. 

5. Limitation act of 1869 not affect judgment not dormant at its passage ; 
plaintiff has three years after dormancy to sue out f. fa. bid. « 

6, Attorneys have same control over judgments, to extent of fees, that cli- 
ents have; no person can satisfy the same until such fees are paid, 
Tarver et al. vs. Tarver, for use, 4}. 

7. It is in the discretion of the court, during the term, to open a judgment, 
Estes vs. Ivey, sh’ ff, et al., 52; Walton vs. Fones, adm’r, 91. 

8. Renewal of suit, for purposes of, dismissal dates from time affirmance by 
supreme court was made judgment of superior, court. Cohen & Men- 
ko vs, So. Ex. Co., 128. 


9. Where the minutes fail to disclose that a jury was impanneled and swern, 
a verdict and judgment entered during that term are, prima facie, 
void. Rutherford vs, Crawford, 138. 

Whether such defect can be cured by an entry aunc pro tunc, as against 
purchaser from defendant, Quere? bid, 

Defective service, judgment not set aside on account thereof after ac- 
quiescence for six years. ill vs. Hatcher, 291. 

Defective service of original, no ground to set aside judgment at in- 
stance of defendant in second original, /bid, 

. Foreclosure of mortgage, four years possession by purchaser after, not 
discharge from lien, Hays vs, Reynolds ex’r, 328. 
Motions to vacate orders setting aside judgments because for slave 
debts and dismissing suits for failure to file affidavit as to payment of 
taxes, must be made within that period in which the right of action 
growing out of the matter sad judice would be barred. Hamérick, 
adm’ r vs. Crawford, 352; Mosely vs. Mitchell, trust., et al., 256. 

. Action against administrators of principal of note and security; ver- 
dict for plaintiff-and judgment against “defendants,”’ containing no 
words that it should be levied of the goods, etc., in the hands of such 
administrators, Judgment not void, but irregular and amendable. 
Lenoard et al, vs. Collier, 387. 

Former recovery pleaded; doubtful whether record offered to sustain 
covers matter in controversy, it should be admitted, and question left 
to jury. Newton Man. Co. vs. Whites, 395. 

Homestead, return of appraisers with approval of ordinary as to, un- 
appealed from, conclusive on applicant asto value, Thrashers vs, Bet- 
tis, 407. 

. Excepted to as final judgment, order dismissing attachment may be, 
where there has been no replevy, though defendant has appeared and 
pleaded. Sutherlin vs. Underwriters’ Agency, 442. 

. Suit against four dismissed for misjoinder, but plaintiff permitted to 
amend by striking out three, thus retaining suit against one, Dismissal 
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is final judgment which may be excepted to though amended declara- 
tion be still pending. did, 


20, Levy dismissed by judgment of court, though on illegal ground, plain- 


tiff cannot proceed to trial of claim under same levy. Patterson vs. 
Bagley, 48}. 

21, Homestead, judgment setting apart, not conclude creditors to whose 
debts it is subject. Wofford vs. Gaines, 485. 

22, Confession by attorney whose name appeared on docket seven years 
previous to motion to vacate, and the attorney having since died, re- 
quires strongest testimony to show absence of authority. Even then, 
it should appear what the defense was, Davant, ex’r et al. vs, Carl- 
ton, 491. 

23. Irregular decree, rights obtained under, protected, oss et al. vs. 
Southwestern R, R. Co, et al. 514. 

24. Scire facias to revive judgment not dormant; that judgment became 
so pending proceeding, not prevent dismissal, Shepherd, McCreery 
& Co. vs. Ryan, ex’r, 56}. 

25. Scire facias to revive judgment not dormant, and to make executor of 
defendant a party; may proceed for latter purpose, and if judgment 
become dormant, the executor, having been made party, may, by 
amendment be required to show cause against revival, /did, 


JURISDICTION,, 


1, Concurrent jurisdiction given to courts of law, not deprive equity of 
jurisdiction it originally had, Hardeman & Sparks vs. Battersby 36, 

2, Where courts have concurrent jurisdiction, that first obtaining will re- 
tain, bid, 

3. Bill in equity must be filed in the county of the residence of the defend- 
ant against whom substantial relief is prayed, Smith vs. Hornsby et 
al,, 182. 

4. Misdemeanors, concurrent jurisdiction over, may be conferred on other 
courts than superior, but cannot be denied to latter, Porter vs. State, 
336 5 Clifton vs. State, 241. 

5. Foreclosure of mortgage on realty should be in county where land lies, 
Hackenhull vs. Westbrook, 285. 

6. Will admitted to probate, jurisdiction to set aside vested exclusively in 
court of ordinary, - 7udor et al, vs. Fames, adm'r, 302. 

7. Suit against railroad company in county other than that of principal 
office, although defendant may have pleaded to merits, ous on plain- 
tiff to show that contract was made or to be performed in county of 
suit, Georgia R. R. & Bg Co. vs. Seymour, adm'r, 499. 

8. Courts of state of residence of minors have jurisdiction to appoint 
guardians as to property they may have or acquire there, whether such 
state is their legal domicil or not. Ross, adm'n, et al., vs. Southwest- 
ern R. R. Co, et al., 514. 


JURY. 


1, That one of the grand jurors who found indictment was an alien, good 
plea. Reich vs. State, 73. 

2. Juror failing to answer after jury was stricken but before sworn, not er- 
ror to order panel filled and a restrike. C/ifton vs. State, 241. 


- 3. That names of one or more jurors who tried murder case were not on 


lists, no ground of new trial. Ldwards vs. State, 428. 
4. Judges of the law, jurors are so far as to apply instructions ates them 
to the faets,  /bid, 
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5. Real name “ Barry,” but on lists “ Berry” by which last he is gener- 
ally known, not error to put on defendant, ateree vs. State, 570, 

6. Plea that grand jury at previous term, who found indictment, were not 
sworn, court may determine such issue from inspection of minutes, 
Bird vs. State, 602. 

7. Where minutes show that grand jury retired, selected foreman, returned 
into court and were duly impanneled, it implies that they were sworn. 
Ibid. 


JUSTICE OF THE PEACE. See Appeal ; Costs, 6, 
LABORER’S LIEN. See Lien, 1-4, 10. 


LAND. 

1. Lower lot owes servitude to higher to receive water which naturaly runs 
therefrom. Goldsmith vs. Elsas, May & Co., 186. 

2. Purchaser of mill tract gets with it right to back water to extent vendor 
had. Baker et al. vs. McGuire, 245. 

3. Overflow may be made greater by repairs to dam or building of new 
one, provided height is not increased. did. 

4. Possession by another is notice to purchaser of his claim, Frank/in, 
Reid & Co, vs, Newsom et al., 580; Wingfield, adm’r, vs. Davis, 655. 

5. Where lot was, by deed, made permanently chargeable with expense to 
be incurred, such charge constituted covenant running with land and 
attached wherever title might be. Howard Man, Co, vs. Water Lot 
Co., 689. ; 

6. Distinction between personal covenant and covenant running with land, 
lbid, 


LANDLORD AND TENANT, See Ejectment, 4, 5. 


LAWS. 
1. Repeal of law revives former act, when, Jn re Bradford, clerk, 792. 
2, Act legitimating child, and deed subsequently made by parent to“him as 
such child, presumed to have been passed on application of parent. 
Thrower vs. Wood, 458. 
3. Repeal law not inconsistent therewith, adoption of Code does not, 
though not embodied therein, Gault et al, vs, Wallis, 675. 


LEVY AND SALE, F 

1, Possession held under bond for titles and part of purchase money paid, 
entire interest stipulated in bond may be levied on, but notice that 
such is the extent of the levy must be given to the holder of the legal 
title, Zstes vs. Jvey, sheriff, et al., 52. 

2. If no such notice be given, nothing is sold but the interest of the de- 
fendant, and the vendor cannot claim proceeds on ground that pur- 
chase money is not paid, /ézd, 

3. Cotton levied on turned over by defendant, without sale, to be credited 
on execution; shertff not liable to holder of older f. fa, subsequently 
placed in his hands, Zhomas vs. Fohnson, sheriff, 69. 

4. Assignee of fi. fa, against firm may proceed against property of any 
partner irrespective of equities existing between members thereof. 
Gammell vs. Mulford et al,, 78. 

5. Mere notice to sheriff to hold up money collected under process, not 
justify sheriff in retaining it, Strickland vs, Smith, 79. 
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6. Purchaser failing to comply with bid at administrator’s sale, liable for 
difference on resale, Daniel vs. Fackson et al., adm’rs, 87. 

7. Advertised terms altered at sale; to hold purchaser liable for difference 
on resale, actual notice to him must be shown, Jdzd, 

8, Entry of levy on land unsigned is good if signature be attached during 
official term of the deputy sheriff, or if afterwards perfected under an 
order of court: or the mistake may be shown by evidence in any case 
where the validity of such levy is attacked. Rutherford vs. Craw- 

. ford, 1378. 

g. Execution against two, levy on land “on which defendant’s family now 
lives,” should be dismissed as too uncertain, Anderson vs, Lee, ex’r, 
189. 

10, Several lots levied on and sold separately, all for less than fi. fa., 
question of excessive levy did not arise, , Van Dyke vs. Martin et al., 
221. 

Inadequacy of price not invalidate judicial sale, /bid, 

. Charge in bill that purchasers combined with sheriff, to deter persons 
from bidding, prevents chancellor from dismissing, however satisfied 
he may be of its want of truth. did, 

. Superior lien in existence to that in hands of sheriff, no excuse for fail- 

ure to sell, Zarver et al. vs. Fleming, 297. 
Tax fA. fa. for less than $50 00, with unsigned levy on land thereon, 
inadmissible in support of sheriff’s deed, without proof that levy was 
by authorized officer. Nor is recital in deed that levy was made by 
sheriff such proof, ones, Fr., vs. Eeasley et al., 454. 

15. Advertisement of sale under tax f. fa. for thirty days, sufficient under 
charter and ordinances of Rome, in 1863. Mitchell, trustee,vs. King, 
479. 

16, Void process, levy and sale under; plaintiff in #. fa. liable for tres- 
pass, though sale was also under legal f. fa. Boyd vs. Merriam, 561. 

17. Bond, to make sale of land held under valid, deed must be filed and 
recorded prior to levy. Upchurch vs. Lewis et al., 621, 

18, Mere presence of obligee at sale, he being ignorant of failure to file 
and record deed, not estop him, did, 

19, Declaration by common agent of administrator and purchaser, at sale, 
that sale was made to perfect title of person for whom land was bid 
off, renders sale open to review. Nosworthy et al. vs. Blizzard, 668. 


20, Title nevertheless protected to extent that purchase was of value to 
estate, bid, 


LIEN. 

1. Laborer’s lien does not attach through work done by other persons hired 
by creditor, Cochran vs, Swann, 39. 

2. To authorize recovery, plaintiff must show what work was done by him 
individually and the value thereof, did, 

3. Proceeding on lien cannot be amended into ordinary action, Jig. 

4. Decree in case to which laborer was not a party, no adjudication that 
lien of complainant was superior to his, Zarver et al, vs. Fleming, 297. 

5. Mortgage, judgment of foreclosure, four years possession by purchaser 
after, not discharge from lien of. Hays va. Reynolds ex’r, 328. 

6. Covenant to stand seized of a sum of money to use of intended wife 
and children, accompanied by pledge and mortgage of entire estate, 
by solvent husband, creates a lien valid against creditors, present and 
future, Vason, trustee, et al, vs, Bell, adm’x, et al, 416, 
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7. Property thereafter to be acquired, lien to operate on is on mere possi- 


bility, and invalid, /ézd, 


8. Trust money creates no lien unless it can be traced, bid, 
g. Marriage settlement cannot divest legal liens already acquired, did, 
10, Laborer employed by another mechanic to work on building, who ac- 


cepts from employer, in discharge of indebtedness, owner’s note, hay 
no lien. bid, 


11, Machinist’s lien cannot be enforced as lien against steamboat, but as 


mechanic’s lien, Columbus I, W. Co, vs. Loudon, assignee, 43}. 


12, Counter-affidavit unnecessary to enable defendant to move to quash 


summary execution. did, 


13. Q. buys from C, paying part of purchase money and taking bond for 


titles, He sells part of land to L, who pays price. F. R. & Co., for 
Q., advance to C, balance of purchase money, who thereupon convey 
to Q., the latter immediately conveying to F. R. & Co.,, to secure them: 
Hdd, that F, R, & Co., stand in the place occupied by C, as to pur- 
chase money advanced, They are entitled to decree for sale of land 
not sold by Q., and if that be insufficient, then for sale of balance, 
Franklin, Reid & Co. vs. Newsom et al,, 580. 


Especially should a demurrer to a bill be overruled, where, if sustained, 
complainant would be barred, Hardeman & Sparks vs. Battersby, 36. 

Judgment not dormant at passage of limitation act of 1869, not affected 
thereby; plaintiff has three years from dormancy to sue out sez. fa, 
McClaren vs McCarty, 41. 


. Deed made in 1863 when land was in adverse possession of third per- 


son; action brought on warranty after January Ist, 1870, barred by act 
of 1869. Durand vs. Williams, 76. 


. Renewal of suit within six months from date that affirmance of dismissal 


by supreme court was made judgment of superior court, though no 
supersedeas was obtained, not barred, Cohen & Menko vs. So. Ex. 
Co., 128. 


. Though complainant purchased land, taking bond for titles thereto prior 


to June Ist, 1865, yet if the acts of which he complains, transpired 
after that time, though growing out of original purchase, he is not 
barred by act of March 16, 1869. Smith vs. Hornsby et al., 182. 


. Statutory liability not created by subscription to stock of company incor- 


porated by act of legislature, Georgia Man, and P, M. Co, vs. Amis, 
228, 


. Mortgage, judgment of foreclosure of, four years possession by purchaser 


after, not discharge from lien of. Hays vs Reynolds, ex’r, 328. 


. Motions to vacate orders setting aside judgments because for slave debts 


and dismissing suits for failure to file affidavit as to payment of taxes, 
must be made within that period in which the right of action growing 
out of the matter sas judice would be barred, Hambrick, adm’r, vs. 
Crawford, 352; Mosely vs. Mitchell, trustee, et al., 356, 


. Fraud, that plaintiff has been deterred from his action by, no reply to 


prescriptive title, unless defendant, or those under whom he claims, 
have been guilty, or had knowledge of such fraud, Ross, adm’r, et al., 
vs. Central R. R, and B’k'g Co., 371. 


10, Limitation act of 1856, and section 2688 of Code, as to prescription 


against unrepresented estates, apply to causes of action existing at time 
of passage of act of 1856, so far as to require such estates to be repre- 
sented: within five years, bid, 
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LOST PAPERS. See Fudgments, 3. 

MACHINIST’S LIEN, See Lien, 27, 12. 

MARKET. See Municipal Corporations, 10. 

MARRIAGE SETTLEMENT, See Husband and Wife, 3-5, 7-12. 
MINUTES, See Courts, 7. 

MISTAKE, See Zguity, 20, 22, 398; Sales, 7. 


MORTGAGE. 


1. Bankruptcy of mortgagor and claim of mortgaged property as home- 
stead, mortgagee never having entered bankrupt court, no ground to 
stay proceedings of foreclosure, Hatcher vs. Fones, 208. 

2. Foreclosure on realty must be in county where property lies, Hacken- 
hull vs. Westbrook, 285. 


3. Judgment of foreclosure, four years possession by purchaser after, not 
discharge from lien. Hays vs. Reynolds, ex’r, 328, 

4. Prescription, title by, claimant obtains who holds for seven years under 
independent title, A/i#er, if privy in estate with mortgagor, Stokes 
vs. Maxwell et al., 657. 


MUNICIPAL CORPORATIONS. 


1, City council of Columbus has no jurisdiction to try for offense of keep- 
ing open tippling-house on Sabbath day, Reich vs. State, 73. 

2. Act authorizing subscription to stock of railroad and to issue bonds to 
pay for same, no authority to indorse bonds of railroad company, 
Blake et al. vs. Mayor, etc., of Macon et al., 172. 


. Neither the act of 1871 amending charter of Macon, nor act of 1874 
regulating manner in which municipal corporations shall issue bonds, 
authorizes the issue of any for which there is not other special legisla- 
tive authority. Jdzd, 

. Indorsement of bonds of a street railroad company, not within ordinary 
administrative powers of a municipal corporation, did, . 

. Streets, failure to work on, Mayor, etc., of Dalton may fine therefor and 
enforce payment by imprisonment, Codé vs, Mayor, etc., of Dalton, 
420. : 

Advertisement of sale under tax f. fa, for thirty days, sufficient under 
laws and ordinances of Rome in 1863. Mitchell, trustee, vs. King, 470 


That land was used only for agricultural purposes, and that owner de- 
rived no benefit from city government, no ground to enjoin collection 
of municipal taxes, Linton vs. Mayor, etc., of Athens, 588, 

Notice of defect in sidewalk to municipal authorities, presumed where 
it has existed sich a time as by reasonable diligence they ought to 
have ascertained it, Mayor, etc., of Atlanta vs. Perdue, 607. 


. That owner of lot left strip of land in his front unfenced, where it was 
used by him and the public in common for upwards of twenty years, 
constituted no such dedication as would authorize the authorities to 
ditch the length of such strip, seriously obstructing the owner’s ingress 
and egress to the balance of his property, A/ayor, etc., of Madison 
vs. Booth, 609. 


. Law authorizing corporation to prohibit sale of fresh fish and vegeta- 
bles, during market hours, at any other place than market-house, con- 
stitutional. Badkins vs. Robinson, marshal, 613. 


VOL. LIII. 47. 
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. Where it was further provided that no person should be punished ex- 
cept such as usually bring marketable articles for sale, etc., whether a 
party prosecuted was within exception was matter of proof on trial and 
cannot be inquiréd into on hadeas corpus sued out after conviction. 
Ibid. 


. Though assessment upon specific tax imposed by state on lawyers, etc., 
be forbidden, yet corporations may tax the business. J/ayor, etc., of 
Savannah vs, Hines et al., 616. 


13. Ferry, authorities of Athens have no power to carry on though within 
corporate limits, Cooper vs. Mayor etc., of Athens, 638. 


14. Corporation, therefore, not liable for negligence of ferryman. did, 


NEW TRIAL. 


1. Verdict required by testimony independently of illegal evidence, or of 
erroneous charge, new trial refused. Tomlinson et al., vs. Driver, 9; 
Ozmore, vs. Hood & Kiddoo, 114; Reed & Daniel vs. Gallaher, 
456; West, & At. R. R. Co, vs. Camp, 596. 


Refusal of continuance because defendant’s health prevented her from 
attending court, no ground of new trial where affidavit fails to show 
her condition at time of trial, or wherein she was damaged by her ab- 
sence, Bowling, adm’x, vs. Whatley, 24. 


. Plene administravit pleaded, but, after charge of court, was withdrawn, 
defendant cannot, on motion for new trial, assign error upon ruling of 
court made upon basis of such plea being in. did, 


. Verdict unsupported by evidence, new trial granted. enkins vs. State, 
33 3 Sears vs. Cent, R. R. & Bg Co., 630. 


. Erroneous ruling complied with, cannot be made ground of new trial, 
Hutchinson & Bro, vs. Fackson 56; Clifton vs. State, 241. 


. Verdict sustained by testimony, new trial properly refused. Barnes vs. 
State, 143; Bray & Bro, vs. Gunn, 144; Curtin & Tumlin vs. 
Munford & Gibreath, 168 ; Fackson vs. State, 195 ; Clifton vs. State, 
241 ; Spears vs. State, 252; Arnold vs, State, 325 ; Palmour, for use, 
vs. Palmour, 381 ; Edwards vs. State, 428. 


7. Verdict for more than is justified, and court below having granted new 
trial, this court not reverse judgment by requiring excess to be written 
off. Brown vs. Eagle & P, Man, Co., 153. 


8. Newly discovered evidence, motion on ground of sustained by affidavit 
of witness, but facts therein stated controverted by other affidavits, 
judgment granting new trial not interfered with, Wannack vs. Mayor, 
etc., of Macon, 162, 


4. Evidence not objected to on trial, admission no ground of error. Cur- 
tin & Tumlin vs. Munford & Gibreath, 168 ; Clifton vs. State, 241. 


1a. Where brief of evidence was agreed to but not filed within the sixty 
days prescribed by order, and at time fixed for hearing, it was incon- 
venient for the judge to pass on motion, so he approved the brief and 
ordered it filed without limitation as to time, and no objection was 
then made for failure to file within time first prescribed, discretion of 
court refusing to dismiss when motion was heard, not controlled. 
Selma, R. & D. R. R. Co. vs, Keith, 178. 


11. Conflicting evidence, new trial refused. Wilcoxen Man. Co. vs. Bo- 
hanan & Morgan, 219; Murray vs. Sells, for use, 257; Vason, trust., 
et al., vs. Bell, adm’ x, et al., 416, 


12. Discretion refusing new trial not controlled where no error of law is 
complained of. Chat. Man. Co. vs. Shultze, 225, 
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. Entire charge not in record, presumed to have been correct as applica- 
ble to facts, and failure to charge request no ground of new trial. 
Spears vs. State, 252. 

. Murder, doubtful if case was made out, new trial granted. Cooper vs, 
State, 256. 


. Charge, verdict contrary to, new trial granted. Perdue vs. Bailey, 


I33> 

. Judgment of court, where facts are submitted, treated as if a verdict. 
Vason, trust., et al., vs. Bell, adm’ x, et al., 416; Ross, adm’r, et al., vs. 
Southwestern R. R. Co. et al., 514. 


. Discretion of court granting new trial not interfered with. Campbell 
us. At. & R. A. L. R. Co., 488; Fenn vs. New Or. M. Ins. Co., 578; 
Brown vs. Hanson, 632; Upchurch vs. Lewis et al., 621. 

. Newly discovered evidence -to effect that administration was granted 
on estate of person of same name as plaintiff’s lessor, and that such 
lessor actually resided in the county of such administration, is such 
proof of death as to require new trial. Clark vs. Pearson et al., 496. 


. Judgment refusing new trial not reversed where all the evidence is not 
sentup. West. & At. R. R. Co. vs. Camp, 596. 


. Newly discovered evidence not merely cumulative, ground of. Wool- 
Jolk us. Woolfolk, 661. 


NOVATION. See Contracts, 8. 
ORDER OF ARGUMENT. See Claims, 7. 


ORDINARY. 


1. Sureties on bond of, not liable to lowest bidder for failure to award con- 
tract for building bridge tohim, Smith, gov., for use, vs. Stapler et al,, 
300, 

2. Jurisdiction to set aside will admitted to probate, vested exclusively in 
court of ordinary, Tudor et al. vs. Fames, adm’r, 302. 


PARENT AND CHILD. 


1. Minor hired out by parent for one year; employer should only discharge 
on notice to parent. Day vs. Oglesby, 646. 


2. If discharged without such notice, parent may recover for time labor 
was performed, did, 


3. Homicide of son, parent cannot recover for without alleging and show- 
ing pecuniary damage, ell et al, vs. Wooten et al., 684. 


PARTNERSHIP. 


1, Parties holding themselves out as doing business in firm name are part- 
ners as to third persons, Barnett L. of S. vs. Blackman & Chand- 
dler, 98. 

2, Father and son farm together; former to furnish land, stock and pro- 
visions; son to furnish hands and to superintend work; crop to be equal- 
ly divided; constitutes partnership as to public. Adamsvs, Carter, 
160 


3. Defendants agreed to pay plaintiffs for six tons of ore per day at $3 00 
per ton for twelve months, Before expiration of twelve months, one 
of defendants secured appointment of receiver to take charge of busi- 
ness and to continue it, The evidence disclosed that this resulted to 
his benefit. In a suit against the firm for price of ore such defendant 
is liable. Curtin & Tumlin vs. Mumford & Gilreath, 168. 
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4. Unauthorized act of partner after dissolution not repudiated in reason- 
able time after knowledge, is ratified. Roberts & Co. vs. Barrow et 
al., 314. 

/5. Tax on partnership engaged in practicing law same as on individuals, 
right in principle. To tax each partner separately would be unjust and 
unequal. Mayor, etc., of Savh, vs. Hines et al., 616. 


PARTY. See Corporations, 8. 
PAYMENT. See Principal and Agent, 6, 7. 


PLEADINGS. 

1, Plene administravit pleaded, but after charge of court, was withdrawn; 
defendant cannot, on motion for new trial, assign error upon ruling of 
court made on basis of such plea being in, Bowling, adm’x, vs. 
Whatley, 24. 

2. Pending suit by corporation, name was ‘changed by act of the legisla- 
ture, if corporators should consent, but judgment Was entered in the 
old name; it is too late for defendant to set up that there was no such 
corporation, especially if he fails to make it appear that the corpora 
tors accepted the new name, Water Lot Co. vs. Bank of Bruns., 30. 

3. Plea that witnesses on whose testimony indictment was found, were 
neither sworn in open court nor on proper oath, without stating names 
of witnesses nor oath taken, not good. etch vs. State, 73. 

4. Demurrer in equity, too late to file at trial term, J/ayor, etc., of Atlan- 
ta vs. Central R. R. and Banking Co., 120. 

5. Evidence unauthorized by pleadings admitted without objection, may be 
considered by jury. Artope, trustee, et al., vs. Goodall, ex’r, 318. 

6, Garnishment directed to A, agent of corporation, not bind debt due by 
principal to defendant unless agent has fund in hand, Daniels vs. 
Meinhard Bros. & Co., et al., 359. 

8. Indorsement on judgment to be liable if defendant proves insolvent, 
and action thereon, Plea denying insolvency is not in abatement, 
Palmour, for use, vs. Palmour, 381, 

g. Cotton stored in certain house sold, purchaser takes other with it; seller 
may sue in /or¢ or assumpsit. Newton Man, Co. vs. Whites, 395. 

10, Insurance companies, by common agent and name, issue policy, which 
stipulated that each should be liable for one-fourth of loss. An action 
may be maintained against them jointly, and the verdict moulded to 
conform to contract. Sutherlin vs, Underwriters’ Agency, 442. 
Actions on notes for purchase money; aggregate defense of recoup- 
ment and set-off exceed jurisdiction of court, Former should be 
pleaded to one suit; latter to other. Cod/ins vs. Clayton, trustee, 649. 


PRACTICE IN THE SUPERIOR COURT, 

1, Proper practice for court, on rule to distribute money, to require parties 
to state in writing their respective claims, and the grounds thereof, 
Estes vs. [vey, sheriff, et al., 52. 

2. Claim of one of the parties having been dismissed because presenting 
no case on its face, and fund awarded to others, whilst it was in the 
discretion of the court, during the term, to open the judgment and 
allow an amendment, yet it was not error to refuse so to do during the 
progress of another trial, and especially where it is not stated what the 
proposed amendment was, did. 

3. Improper for court to ask counsel, in presence of jury, if they will con- 
sent for jury to disperse on agreeing to verdict. Wannackvs. Mayor, 
etc., of Macon, 162. 
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4. Agreement of counsel as to facts, party introducing cannot prove con- 
tradictory fact except on notice. Southwestern R. R. Co. vs. Atlantic 
and G. R. R. Co., gor. 

5. Failure to respond to notice to produce paper, where it affirmatively 
appears that the instrument is lost, not authorize judgment by default. 
Sutherlin vs. Underwriters’ Agency, 442. 

6. Plea of not guilty and conviction thereon, too late to object to verdict 
and rulings on previous trial of issue formed on special plea. Bird vs. 
State, 602. 


PRACTICE IN THE SUPREME COURT, 

1, Bankruptcy of plaintiff in error since verdict against him in ejectment in 
superior court, no ground of staying proceedings, A/ston vs. Wing- 
field, adm’r, 18, 

2. Excepted to as final judgment, order dismissing attachment may be 
where there has been no replevy, though defendant may have appeared 
and pleaded, Sutherlin vs. Underwriters’ Agency, 442. 

3- Suit against four dismissed for misjoinder, but plaintiff permitted to 
amend by striking out three, thus retaining suit against one. Dismis- 
sal is final judgment which may be excepted to, though amended decla- 
ration be still pending. did. 

. Judgment rendering mandamus absolute cannot be taken up in summary 
manner provided for injunctions, etc. Aayor & C. of Athens vs. Long 
et al., 493- 

. Exception to refusal of injunction brought up, but case not set before 
heel of docket is reached, dismissed. MMc/ntyre vs. Hurst et al., 499. 

. Dissolve injunction, refusal of motion to not subject to review in sum- 
mary manner, even though at the instance of new parties. Applicable 
also to order refusing to vacate appointment of receiver. Ballin & 
Co. et al. vs. Ferst & Co. et al., 551. 

Defendant dies after argument, but before judgment in criminal case; 
no decision pronounced. Herrington vs. The State, 552. 
. Clerk’s certificate to bill of exceptions has seal of court, but no signa- 
ture, writ of error dismissed. Davis vs. Sims, adm’r, 552. 
. No certificate of clerk attached to bill of exceptions, but in same pack- 
age.is found certificate not identified as belonging to any case, which 
was forwarded after other papers, in response to notice from clerk of 
supreme court; writ of error dismissed. Corley & Dorsett vs. Ga. 
R.R. BR g Co., 553: 
10. Service, absence of, not cured by fact that defendant was the clerk who 
certified the papers. Grady, trusiee, et al., vs. Barden, 553. 

11. Judgment refusing new trial not reversed, where all the evidence is not 
sent up. Western and Atlantic R. R. Co. vs. Camp, 596. 

12. Plea of not guilty and conviction thereon, too late to object to verdict 
and rulings on previous trial of issue formed on special plea. Bird 
vs. State, 602. 

13. General exception to entire charge, insufficient. Harris et al. vs. Har- 
ris et al., 678. 


PRESCRIPTION. 
1. Use of private way through improved lands, to constitute prescriptive 
right, must have been uninterrupted. Puryear vs. Clements et al., 232. 
2. Private way established at instance of defendant, not bound to keep 
same in repair through his own land for benefit of those who may have 
acquired prescriptive right. /dzd. 
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. Mortgage, four year’s possession by purchaser after judgment of fore- 
closure, not discharge from lien. Hays vs. Reynolds, ex’r, 728. 

. Time purchaser was in possession prior to levy, cannot be tacked to time 
which elapsed after sale, prior to ejectment under title obtained there- 
at, to make out title by prescription. Marsh vs. Griffin, 330. 


. Fraud, that plaintiff has been deterred from his action by, no reply to 
prescriptive title unless defendant, or those under whom he claims 
have been guilty, or had knowledge, of such fraud. oss, adm’r, 
et al., vs. Central R. R. and Bank’g Co., 371. 


. Limitation act of 1856, and section 2688 of Code as to prescription 
against unrepresented estates, apply to causes of action existing at 
time of passage of act of 1856, so far as to require such estates to be 
represented within five years. did. 

. Property sued for sent out of state by defendant without fraud or con- 
cealment, does not prevent its setting up title by prescription. South- 
western R. R. Co. vs. Atlantic and Gulf R. R. Co., gor. 


. Purchase by absolute deed, without notice that vendor only held bond, 
with seven years possession, gives title by prescription. Wingfield, 
adm’r, vs. Davis, 65,5. 

9. Mortgagor, claimant holding for seven years under independent title, 
obtains good prescriptive right: A/iter, had he been privy in estate 
with. Stokes vs. Maxwell et al., 657. 


PRESUMPTIONS. 


1. If attesting witness to deed be a magistrate, presumption is that he saw 
instrument legally executed. Highfield et al. vs. Phelps et al., 59. 


2. Entire charge not in record, presumed correct. Spears vs. State 252. 


3. Act legitimating child, and deed subsequently made to him as such 
child by the parent, presumed to have been passed at instance of parent. 
Thrower vs. Wood, 458. 

4. Notice of defect in sidewalk to municipal authorities presumed, where 
defect has existed for such a time as by reasonable diligence it ought 
to have been known. Mayor, etc., of Atlanta vs. Perdue, 607. 


PRINCIPAL AND AGENT. 


1. Principal informed of deviation of agent from instructions, but fails to 
ratify or disapprove, agent not liable. Bray & Bro. vs. Gunn, 144. 

2. Letter from book-keeper of manufacturing company to defendant, with- 
out proof of authority, inadmissible to show goods not sold but sent on 
consignment. Wilcoxen Man. Co. vs. Bohanan & Morgan, 219. 


. Unauthorized act of partner after dissolution, not repudiated within rea- 
sonable time after knowledge, is ratified. Roberts & Co. vs. Barrow 
et al., 714. 

. Garnishment directed to A, agent of corporation, not bind debt due by 
principal to defendant unless such agent has fund inhand, Daniels vs. 
Meinhard Bros. & Co. et al., 359. 


. Declarations of agent only bind principal when made dum fervet opus. 
Newton Man. Co. vs. Whites, 395. 


. Inference that agent is authorized to collect money due on written 
security in his possession, ceases when withdrawn, and this though in- 
debtedness was contracted through agent. Gutlford & Co. vs. Stacer, 
678. 

7. Payment to one not in possession of security, ous on debtor to show his 
authority to collect. did, 
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8. Admissions of _ to bind principal must be shown to have been made 
within scope of business. Wilcox, Gibbs & Co. vs. Hall, 635. 






PRINCIPAL AND SECURITY. 

1. Act of creditor by which the security may be injured, if done by con- 
sent of latter, not operate as a discharge. Burns vs. Parks, 61: 

2. Sureties on bond of ordinary not liable to lowest bidder for failure to 

award contract for building bridge to him. Smith, gov., for use, vs. 

Stapler et al., 300. 













PROCESS. 
Second original, process attached to valid though none appended to 
original. ill vs. Hatcher, 291. 










PRODUCTION OF PAPERS. See Practice in Superior Court, 5. ° 









PROMISSORY NOTES. 
1. After the maturity of note, maker wrote across its face: “I agree to pay 
ten per cent. on this bill till paid;”’ this did not fix a new day of pay- 
ment. Nor was it competent to show the agreement upon such new 
day by parol, unless it was omitted from the writing by accident, fraud 

or mistake. Alston vs. Wingfield, adm’r, 18. 

2. Vendee not to have possession until note for $1,000 00 was paid; two 
days before it became due, in consideration of payment of $400 00 
then made, vendor agreed to give possession and ample time to pay 
balance. A delay of fifteen months before suit was “ample time.” 
Cook vs. Crocker, 66. 

3. Parol, competent to show consideration by, where none is expressed in 
note. Boynton vs. Twitty et al., adm’rs, 214. 

4. Note payable “at Hoyt & Jones,” does not, on its face, show that it was 
made for negotiation at chartered bank. Nor is allegation in declara- 
tion against indorsers that plaintiffs were bankers doing business under 
name of Hoyt & Jones, with claim of protest fee, sufficient to show 
fact. Salmons & Alexander vs. Hoyt & Fones, 493. 


















RAILROADS. 
1. Employee of railroad company, to work on track, injured whilst being 
transported from point of employment to place of spending night, 
comes within sections 2083, 3034 of Code, so far as his right to re- 
cover is affected by his negligence. Atlanta & Richmond A. L. R. 

Co. vs. Ayres, 12. 

2. Notwithstanding negligence of agents of company, plaintiff not entitled 
to recover if he could have avoided consequence to himself by the ex- 
ercise of ordinary diligence. ~/bid. ; 

3. Both parties negligent, damages should be decreased in proportion to 
negligence of plaintiff. /bzd. 

4. Rule established in Macon and Western Railroad Company vs. Fohn- 
son, 38 Georgia, 408, for estimating damages to widow for homicide 
of husband, affirmed. Amount should be decreased in proportion to 

° contributory negligence of husband. did. 

5. Owner of franchise contracts with railroad company that the latter shall 
construct bridge and keep it in repair, but former to be entitled to all 
tolls except on freight and passengers of the company ; in case of dam- 
age to wagon and team by falling through, action should be brought 
against owner of franchise. 7Z7/t vs. Jowns, 47. 
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6. Where deed was made to state for right of way of its railroad, of such 
land as may be designated by chief engineer, grantor and _privies are 
bound by his location. Dougherty vs. West. & At. R. R. Co., 304. 


7. Any question as to chief engineer’s having abused his power should 
have been made at time of location. did. 


8. Connecting line, last of receives cars so crowded that hogs die before 
reaching destination; prima facie responsible, but may show suffoca- 
tion prior to its receipt of cars. Paramore vs. West. R. R. Co., 38}. 


9. Employee suing for damages must show himself without fault. Camp- 
bell vs. At. & R.A. L. R. Co., 488. 


10, Suit against company in county other than that of principal office, onus 
on plaintiff to show that contract was made or to be performed in 
county of suit, although defendant may have pleaded to merits. Ga. 
R.R. & Bg Co. vs. Seymour, adm’r, 499. 

. Agent of Georgia Railroad in Greene county pays up amount claimed 
to be due in Richmond county, his right to recover over-payment is on 
an implied contract which is neither made nor to be performed in 
Greene. bid. 


. Conductor of freight train, no part of duty to couple cars except in 
case of pressing emergency. If killed whilst thus engaged, he is not 
without fault. Sears vs. Cent. R. R. & Bg Co., 630. 


RECEIPT. See Zvidence, 15. 
RECOGNIZANCE. See Criminal Law, 16. 
RECOUPMENT. See Set-off, 2, 3. 


REMAINDER. 


1. Suit against trustee who was life tenant, on individual debt, seeking to 
charge estate, and judgment by default; sale of trust property under 
fi. fa. enjoined for protection of remaindermen. <Acaton, trustee, vs. 
Baggs & Stephens et al., 226. 

2. Bequest of money to widow for life, remainder over, executor should 
invest principal and pay over interest to widow, thus preserving former. 
Chisolm et al. us. Lee, ex’r, 6116 


RENEWAL OF SUIT. See Limilations—Statute of, 4. 
REPEAL. See Laws, 7, 3. 

REVIEW—BILL OF. See Zguity, 32. 

RIGHT OF WAY. See Railroads, 6, 7; Constitutional Law, 1-8. 


ROADS AND BRIDGES. 


1. Owner of franchise contracts with railroad company that the latter shall 
construct bridge and keep it in repair, but former to be entitled to all 
tolls except on freight and passengers of the company ; in case of dam- 
age to wagon and team by falling through, action should be brought 
against owner of franchise. 77/t vs. Towns, 47. 

2. Diligence of owner of bridge franchise must be such as every prudent 
man would exert in relation to the same property. /¢id. 

3. Sureties on bond of ordinary not liable to lowest bidder for failure to 
award contract for building bridge to him. Smith, gov., for use, vs. 
Stapler et al., 300. 
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4. Ferry, authorities of Athens have no power to carry on, though within 
coporate limits. Cooper vs. Mayor, etc., of Athens, 638. 


SALES. 

1. Conditional sale made to secure purchase money ; attorneys to collect, in 
ignorance of fact, take mortgage; clients may still rely on title. ones 
us. Albin, Sons & Co., 585. 

2. Fertilizer, seller warrants it merchantable and reasonably suited to use 
intended. Does not warrant against seasons or bad cultivation. W#l- 
cox, Gibbs & Co. vs. Hall, 635. 

2. Opinion of chemist after analysis, admissible evidence but not conclu- 
sive. bid. 


SCIRE FACIAS. 

1. Entry by solicitor general of receipt of $5 00 as his cost on original sc7. 
fa.,no discharge of bond. Williams vs. Fenkins, gov., 166. 

2. Judgment not dormant, sci. fa. to revive; that judgment became so 
pending proceeding not prevent dismissal. Shepherd, McCreery & 
Co. vs Ryan, ex’r, 563. 

3. Judgment not dormant, scz. fa. to revive and to make executor of de- 
fendant a party, may proceed for latter purpose, and if judgment be- 
come dormant, executor, having been made party, may, by amendment, 
be required to show cause why it should not berevived. did. 


SERVICE. 
1. Though copy served defective, yet if defendant had notice of suit and 
was present at court, he cannot object to fi. fa. by illegality. Pittman 
vs. Fones et al., 134. 

. Return of officer cannot be contested after first term. did. 

. Acknowledgment of service on separate piece of paper with no case 
stated thereon, but proved, on motion to set aside judgment, to have 
been meant for case at bar, valid. H7// vs. Hatcher, 291. 

. Judgment not set aside for defective service where it has been acquiesced 
in for six years. bid. 

. Defective service of original no ground to set aside judgment at instance 
of defendant in second original. did. 

. Return of service by sheriff, requires strongest evidence to overcome. 
Davant, ex’r, et al., vs. Carlton, 491; Fleming et al. vs. Williams & 
Co., 556. 

. Service on bill of exceptions, absence of, not cured by fact that defend- 
ant was the clerk who certified the papers. Grady, trustee, et al., vs. 
Barden, 553. 

. Return of sheriff, competent to introduce, in support of, docket kept by 
him showing similar entry. Fleming vs. Wiliams & Co., 556. 

. Though corporation has no place of business and no one in office to 

" serve, yet remedy is provided in section 3370,Code. Young vs. Moses, 
628. 


SERVITUDE. See Land, 1-3, 5,6; Ways, 1, 2. 


SET-OFF. 

1. Advantage to owner from taking land for public use cannot be set-off 
against actual value, but may be considered in estimating claims for 
other damages. Mayor, etc., of Atlanta vs. Central R. R. and Bk'g 
Co., £20. 
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2. Equity not aid in matters of set-off and recoupment where legal reme- 
dies are ample. Collins vs. Clayton, trustee, 649. 


3. Actions, several, for purchase money; recoupment may be pleaded to 
one or more, and set-off of usury to others. did. 


SETTLEMENT. See Criminal Law, 16, 30. 


SHERIFF. 


1. Cotton levied on turned over by defendant, without sale, to be credited 
on execution; sheriff not liable to holder of older f£. fa. subsequently 
placed in his hands. Thomas vs. Fohnson, sheriff, 69. 

. Mere notice to hold up money collected under process not justify sheriff 
in retaining it. Strickland vs. Smith, 79. 

. Signature of deputy sheriff to levy, omitted by mistake, may be attached 
during his official term, but not afterwards, except under order of court. 
Rutherford vs. Crawford, 138. 

. Holder of junior notified sheriff of intention to contest senior f#. fa. 
Surplus of fund over amount necessary to satisfy latter was paid to 
junior. Pending contest, defendant in f. fa. died. Widow applied 
for year’s support out of fund in sheriff’s hands, Error in the court 
so to order, and further to direct that sheriff pay amount due on senior 

fi. fa. or be attached. Subsequent facts could not affect liability of 
sheriff .as it existed at time of appropriation of surplus to junior f. fa. 
Brockett, for use, vs. Bradford, sheriff, 274. 

. Process, failure to execute is contempt. Tarver et al vs. Fleming, 297. 


. Return of service, requires strongest evidence to overcome. Davant, 
ex’r, et al., vs. Carlton, agi; Fleming vs. Williams & Co., 556. 


. Award on bill to which sheriff was formal party, not estop him from 
traversing recitals charging him with money. Colbert, sheriff, vs. 
Parish & Co. et al., 554. 


. In support of return of sheriff, competent to introduce docket kept by 
him showing similar entry. Fleming vs. Williams & Co., 556. 


SLANDER. 


1. “He has perjured himself; he swore lies before the court at Madison, 
according to the church book,” actionable er se. Brown vs. Han- 
son, 632. 

2. Where the words charged are the above, omitting “according to the 
church book,” and the latter appear in proof, the variance is not fatal. 
Lbid. 


SPECIFIC PERFORMANCE. See Equity, 37. 


STATE. 

1. Municipal corporation enjoined from taking property of state for street 
purposes. Mayor, etc., of Atlanta vs. Cent. R. R. and Bank’g Co., 120. 

2. Where deed was made to state for right of way of its railroad, of such 
land as may be designated by chief engineer, the grantor and privies 
are bound by his location. Dougherty vs. Western and Atlantic R. R. 
Co., 704. 

3- Any question as to chief engineer’s having abused his power should 
have been made at time of location. did. 

4. Agreement of officers of road, or their acquiescence, unless by authority 
of law, not binding on state. bid. 
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5. These principles are true whether the fee or an easement only passed b 
the deed. bid. . 






STATUTE OF FRAUDS. See Contracts, 4, 5. 







STATUTE OF LIMITATIONS. See Limitations—Statute of. 


STOCK IN CORPORATION. See Corporations, 4, 6. 







STREETS. See Municipal Corporations, 5, 8, 9. 





TAXES. ; 

1. A masonic lodge, being a charitable institution, together with houses be- 

longing to it, exempt. Mayor and Ald. of Savannah vs. Solomon's 
Lodge, 93. 

2. The grand jury having recommended the levy of tax sufficient to de- 
fray county expenses, and the legislature having passed an act author- 
izing an extraordinary tax for county purposes over the per cent. then 
allowed by law, the order of the ordinary levying such extra tax was 
not void. Gilbert et al. vs. County of Dougherty, 1g1. 

3- The collector paying over the money collected by him will be protected 
by the order of the ordinary and the judgment of the court against 
the tax payers. * /bzd. 

4. The order of the ordinary is the best evidence of his intention as to the 
amount of the tax, his conversation to the contrary notwithstanding. 
Ibid. 

5. Unconstitutional, tax on carrier graduated according to number of drays, 
etc., employed, is not. “Goodwin et al. vs. Mayor, etc., of Sav., 410. 

6. Where complainants seeking injunction against tax, show themselves 
not within ordinance, remedy is by illegality. Zdzd. 

7. Advertisement of sale under tax f. fa. for thirty days, sufficient under 
charter and ordinances of Rome in 1863. Mitchell, trustee, vs. King, 
470. 

8. Taxation is question of power, and the exercise thereof is vested in the 
legislative department. When that department has exercised its judg- 
ment, courts cannot interfere unless the fundamental law has been 
violated. Linton vs. Mayor, etc., of Athens, 588. 

9. That land within a municipal coporation was used for agricultural pur- 
poses only, and that owner derived no benefit from city government, 
no ground to enjoin collection of municipal tax. /bid. 

10, Though municipal corporation be forbidden to make assessment upon 

‘ specific tax imposed by state on lawyers, etc., yet it may tax the busi- 
ness. Mayor, etc, of Savannah vs. Hines et al., 616. 

11. Partnership should pay same amount as individual where business is 

taxed. bid. 



































TENDER. 

1. Promise to pay by given date to an administrator $451 00, which is to be 
discharged in demands held against the estate to the extent that the 
latter is sufficient to pay the debts thereof; maker not bound to tender 
such demands on maturity of his obligation or forfeit rights. Wi/- 
liams vs. Dooly, adm’r, 71. 







TRESPASS. See Levy and Sale, 16. 
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TRUSTS. 


1. Defendant held under sale made by virtue of order of chancellor which 
plaintiffs claimtobe illegal. Even if true, yet, if the indebtedness to 
defendant, which was the consideration of the purchase, was contract- 
ed for the benefit of plaintiffs and of the property in controversy, they 
cannot recover. Askew, ex’r, vs. Patterson et al., 209. 

. Where trust deed was executed prior to Code, but life tenant did not die 
till after, leaving remaindermen minors, the chancellor had authority, 
at chambers, to appoint trustee for minors and to order sale of property. 
Lbid. 


. Suit against trustee, who was life tenant, on individual debt, seeking to 
charge estate, and judgment by default; sale of trust property under 
fi. fa. enjoined for protection of remaindermen. <eaton, trustee, vs. 
Baggs & Stephens et al., 227. 

. Interest of usee for life may be subjected to the claim. did. 

. Determines at death of husband, trust for sole use of wife does. Cough- 
lin et al. vs. Seago, 250. 

. Proceeds of homestead invested in other property, but by mistake title 
taken to wife as free trader, purchaser thereof, with notice, will, in 
equity, hold to same use as was the homestead. Murray vs. Sells, 
Sor use, 257. 

. Acceptance of trust may be by acts as well as words. A/ounger vs. Duke, 
adm’r, 277. 

. Although words of deed or will do not create separate estate, yet if hus- 
band accepts appointment of trustee and acts thereunder, wife may 
maintain bill against his legal representative for the property. did. 

g. Trust for life of wife, remainder over, income from property belongs ex- 
clusively to wife. Artope, trust., et al., vs. Goodall, ex’r, 318. 

10. Property purchased with such income and title taken to trustee for wife, 
protected from marital rights of husband, though no technical separate 
estate was created by the deed. did. 

. Action by trustee for married woman, not abate on her death where 
there is no administration, but proceeds for use of those entitled. /did. 

. Purchasers who do not claim under husband, cannot set up his marital 
rights to protect their claim to property of wife, when he could not 
assert them. did. See, also, Nosworthy et al. vs. Blizzard, 668. 

. Aliter, if they claimed under husband, and deed to wife created no 
separate estate, though they never saw such instrument. did. 

. Covenant to stand seized of a sum of money to use of intended wife 
and children, accompanied by pledge and mortgage of entire estate, 
by solvent husband, creates a lien valid against creditors present and 
future. But as to property thereafter to be acquired, invalid. Vason, 
trustee, et al., vs. Bell, adm’ x, et al., 416. 

15. Where trust is enforced in favor of one within marriage consideration, 
it will be enforced for benefit of volunteers. bid. 


16. Marriage settlement cannot divest legal liens already acquired. bid 
17. Trust money creates no lien, unless it can be traced. bid. 


18. Whether husband, by settlement, disabled himself from paying debts, 
question of fact. did. 


VENDOR AND PURCHASER. 


1. Vendor taking notes for purchase money and giving bond for titles, may 
bring ejectment upon failure of vendee to pay any one of notes; nor 
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does his receipt of portion of purchase money, after all the notes are 
due, affect this right. Adston vs. Wingfield, adm’ r, 18. 

. Notice of claim, possession by another of land, charges purchaser with. 
Franklin, Reid & Co. vs. Newsom et al., 580; Wingfield, adm’r, vs. 
Davis, 655. 

. Where money is advanced with which to complete purchase of land and 
title is taken as security, the lender stands in the same position as the 
original vendor. did. 

. That widow of vendor claimed dower in land sold which had not yet 
been set apart, no defense to action on note for purchase money. Fort. 
us. West et al., adm’ rs, 584. 

. That defendant paid too much for land, where he had opportunity for 
examination, no defense to note for purchase money. <Ad/en vs. Gib- 
son, 600. 

. Vendor not enjoined from collecting purchase money because there are 
judgments against him which can never affect property sold to injury 
of vendee. Collins vs. Clayton, trustee, 649. 


VENUE. See Furisdiction, 3, 5,7, 8. 


VERDICT. 

1. May be amended in matter of form, especially 1f done in presence of 
jury. Cook vs. Crocker, 66. 

2. Insurance companies, by common agent and name, issued policy which 
stipulated that each one was to be liable for one-fourth of loss. An 
action maintainable against them jointly and verdict may be moulded 
to conform to contract. Sutherlin vs. Underwriters’ Agency, 442. 


VOLUNTARY CONVEYANCE. See Debtor and Creditor. 1-3. 


WAIVER. 

1. Erroneous ruling complied with, cannot be made ground of new trial. 
Hutchinson & Bro. vs. Fackson, 56. 

2. Defective service, judgment not set aside for after acquiescence for six 
years. Hill vs. Hatcher, 291. 

3. Acquiescence in unauthorized act of partner after dissolution by mem- 
bers of firm, binds. Roberts & Co vs. Barrow, et al., 314. 

4. Plea of not guilty and conviction thereon, too late to object to verdict 
and rulings on a previous trial of an issue formed’on a special plea. 
Bird vs. State, 602. ; 


WAREHOUSEMAN. See Common Carriers, 2; Equity, 3. 


WARRANTY. 


1. Land in adverse possession of third person under paramount title at 
time of conveyance, action accrues at once to vendee. Durand vs. 
Williams, 76. 

2. Fertilizer, seller warrants it merchantable and reasonably suited to the 
use intended. He does not warrant against the seasons and bad culti- 
vation. Wilcox, Gibbs & Co. vs. Hall, 635. 


WAYS, 


1. Use of private way through improved lands, to constitute a prescriptive 
right, must have Deen uninterrupted. Puryear vs. Clements et al., 
232. , 
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2. Private way established at instance of defendant, not bound to keep 
same in repair through his own land for benefit of those who may have 
acquired prescriptive right, bid. 


WILLS. 


1. Probated will, ordinary has exclusive jurisdiction to set aside. Zudor 
etal.vs. Fames, adm’r, 302. . 

2. Fourth item bequeathed eighty shares of stock for purpose of educating 
three minors, directing that they be boarded and educated out of the 
same until they received a thorough classical education. Twelfth item 
directed that balance of estate be divided between eight named chil- 
dren, the three minors among them, and further that when the young- 
est child became of age, the balance remaining of the railroad stock 
should be equally divided among the last named children: He/d, that 
the minors did not take an absolute estate in the stock. Whitehead, 
adm’r, et al., vs. Park et al., 575. 

. Parol evidence inadmissible to show that testator intended stock exclu- 
sively for minors. did. 

. If such minors did not receive such education and support, they have a 
prior charge on said stock for the sum necessary to have effected this 
end. did. 

. Bequest of money to widow for life, remainder over, executor should 
invest principal and pay over interest to widow, thus preserving the 
former. Chisholm et al. vs. Lee, ex’r, 611. 

. Remainder devised to daughter in fee simple, but if she should be dead 
at death of life tenant, or should subsequently die without issue, then 
to the children of certain nephews of testator: He/d, that such chil- 
dren took contingent interests as executory devisees which passed to 
their heirs on their death before happening of contingency. Payne 
us. Rosser, adm’r, et al., 662. 

7. Such interests did not vest in those who were their heirs at time of their 
death, but to such as were heirs when executory devise fell into pos- 
session. bid. 

. The children referred to by testator took fer capita. bid. 

. Signature sufficient evidence of knowledge of contents where testator 
could read and write. Harris et al. vs. Harris et al., 678. 

10, Provision that greater proof of knowledge of contents required where 
scrivener takes benefit, not necessitate conclusive evidence, bid. 

11. Words in will which was read over to testator, in different handwriting 
from body of instrument, not circumstance of suspicion against instru- 
ment, but may be considered by jury in determining its validity. /did. 

. Grand-children, whose parents were dead at execution of will, take un- 
der terms “children and their representatives,” when. Waddell et al. 
us. Leonard, ex’r, et al., 694. 


WITNESS. 


1. Defendant in ejectment, claiming under deceased husband, is incompe- 
tent to testify as to character of his possession, where the question at 
issue was, whether he held as tenant of plaintiff’s ancestor, who was 
dead, or under an independent title. Zomdinson et al. vs. Driver, 9. 

2. Payment set up by illegality and plaintiff in f#. fa. dead, defendant is 
incompetent witness. Chancey vs. Carrigan, 84. 

3- Discredit his own witness, party cannot unless entrapped. McDaniel 
us. State, 253. 


oF AR I Ee ha eli tee a oe te 


annie PEDO tin ac Ai AOE LEI BO I 8 





INDEX. 


4. Sustaining witness to one impeached by proof of general bad character, 
should at least be required to state that such character would not ren- 
der him unworthy of credit. Artope, trust., et al.vs. Goodall, ex’r, 318¢ 

5. Depositions taken because of infirmity of witness, discretion of court in 
sending for him not controlled. Baker vs. Lyman, ex’x, 339. 

6." Witness swearing falsely in material matter, testimony rejected entirely 
unless corroborated. Pierce vs. State, 365. 

7. Drunkenness competent to be proved, witness may give opinion accom- 
panied by facts. did. 

8. Statement of officer that corporation had no notice of certain fact may 
be shown to be mere conclusions by cross-examination. Southwest- 
ern R. R. Co. vs. At. & G. R. R. Co., gor. 

g. Opinion as to health of party from witness who is not an expert, inad- 
missible without facts. Southern Life Ins. Co, vs. Wilkinson et al., 
SIS: 

10. Divorce, libelant incompetent to prove adultery on proof of respondent. 
Woolfolk vs. Woolfolk, 661. 

11. Devisavit vel non, upon trial of issue executor or legatee is competent. 
Farris et al. vs. Harris et al., 678. 


YEAR’S SUPPORT. See Z-xecutions 5. 
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